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PROCEEDI NGS
9:08 a. m

MR. COTHEN: Good norni ng.

This is a public hearing on Federal Railroad
Adm ni stration Notice of Proposed Rul emaking with
respect to the Application of 49 Code of Federal
Regul ations Part 219, and that's our Regul ations on
Control on the Use of Alcohol and Drugs in Railroad
Operations, and | believe everybody has had an
opportunity to review the Notice of Proposed
Rul emaki ng.

| am concerned that as a result, | believe,
of sinple admnistrative difficulties in terns of the
vol une of materials associated with the Departnent of
Transportation activities, as of yesterday evening, the
Regul at ory Eval uati on was not on our Electronic Docket
System and |'ve noticed that several of the filings
t hat peopl e have been so kind as to provide to us ahead
of time, and we really do appreciate that and want you
to know we try to read ahead and nmake these activities
as efficient as possible. Some of them had not yet had
the opportunity to get scanned in to the Docket.

So, as we go forward, we're going to need to
take that into consideration so that all parties have
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an opportunity to view those docunents and of fer any
further thoughts that they may have, and any
suggestions you have about hol di ng open the record of
t he rul emaki ng during the proceeding, please feel free
to make those as we proceed wth discussions.

The purpose of any public hearing on
regul atory matters is to receive informati on and vi ews
of parties, so that the agency can make the best
possi bl e deci sion, and hopefully we'll proceed in that
spirit today.

To get us started, let ne nake introductions
of the FRA Panel. Lamar Allen is FRA's Director of
Al cohol and Drug Programs. On ny left, Brenda Mbcoso
is an industry econom st assigned to this proceedi ng,
and on ny right is Patricia Sun, who's counsel for this
proceeding. W have others fromFRA in the room
hope you'll get to know them at the break.

|'"d also like to note the attendance at the
proceedi ngs of Don Pensione and Peter Berkwhistle from
Transport Canada, who are seeing col |l eagues of ours
with whomwe work on a regul ar basis, and we're gl ad
they're here to observe the proceedi ngs.

Let me ask Patricia Sun to provide the |egal
officer's statenent at this point.
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M5. SUN.  Good norni ng.

|"mjust going to read a brief statenment on
the procedures that we will follow in today's hearing.

This is a hearing on FRA's Notice Proposing
Application of Random Testing and O her Requirenents to
Enpl oyees of a Foreign Railroad Wwo Are Based Qutside
the United States and Perform Train or Di spatching
Services in the United States.

The hearing will be conducted in accordance
with the Rules of Procedure of the Federal Railroad
Adm ni stration, which are published in the Code of
Federal Regulations at Title 49, Part 211.

This hearing will be informal. It wll not
be an adversarial proceeding. Rules of Evidence wll
not apply and cross exam nation will not be permtted.

In order for FRA to obtain the information
and expertise you bring to this hearing and to permt
each of you an equal opportunity to express your Views
and coment on the subject matter, the procedures for
the hearing will be as foll ows.

Each person or organi zation w shing to nmake
an oral statenment will be permtted to do so. At the
begi nning of the statenent, the witness should indicate
whet her he or she is appearing in an individual or
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representative capacity. Persons representing the sane
organi zation may testify as a group.

Pl ease spell your name and give your title
for the court reporter.

If you are testifying as a group, please
identify all nmenbers of your group at the begi nning of
your presentation. |If you wll be referring to a
docunent today which has not yet been furnished to FRA,
pl ease submt a copy to the Hearing Oficer and to the
court reporter so that it may be marked for
identification and nade a part of the public docket.

At the conclusion of the wtness statenent,
the hearing officer and the panel may question the
witness to clarify his or her testinony. At the
conclusion of all questions for a given w tness, we
will nove on to the next w tness.

A transcript of today's proceeding is being
taken. We will not go off the record in this hearing,
unl ess so stated by the hearing officer. The
transcript is being prepared by a private non-
governnental reporting service under contract with FRA

Persons desiring to purchase a copy should make their
own arrangenents with the reporting service by speaking
to the reporter here today.
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In addition, the original transcript will be
made a part of the public record of Docket Nunber FRA
2001- 11068 and will be nade avail able for inspection
during normal business hours in Room 7051 at 1120
Ver mont Avenue, NW Washington, D.C.

You nmay al so obtain access to this docket on
the Internet at http:\\dns.dot.gov. Al submssions to
t he docket are al so available for inspection and copies
may be obtained for a nom nal fee.

Thank you.

MR. COTHEN: Thank you, Patrici a.

I'"d like to nake a few opening remarks and
pl ease just view these as advisory in the sense that it
may be of interest to you to know what sone of the FRA
staff nmenbers here would |ike to get out of this
hearing, and there may be additional things that we
need to get out of this hearing that are totally not
within our contenplation. So, you go right ahead and
of fer whatever information and views you think
appropri ate.

Just as a little background, as the parties
have already pointed out in filings, the issue before
us today has been before the Federal Railroad
Adm ni stration in one way or another now since about
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1986- 1987, actually before that, in the nenory of those
of us who were involved at the tine.

W have al ways wi shed to have conpati bl e and
har noni ous regul ations in cooperation w th neighboring
countries, and particularly because of the active
commerce involved and the simlarity of many of our
regul atory prograns with the Governnment of Canada,

di scussions have transpired at various levels in
various foruns for many years.

Qur conversations with Transport Canada, the
responsi bl e regul atory body in Canada, on this and
ot her issues has been recurring, and in fact, our
governments cooperate on a broad range of issues in a
very detailed way in many cases, and we seek to |earn
fromthe Canadi an experience and try to offer any
insights that we can fromany of the m stakes that
we've commtted al ong the way.

VWere we left this [ast was that we thought
it was appropriate, notw thstanding the |ack of final
resol ution of alcohol and drug policy in transportation
in Canada, to leave a |limted exception in place, and
you see that, the result of that in the regul ation that
t he agency has proposed to anend at this tine.

Since that tinme, the Federal H ghway
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Adm ni stration has taken a different course under the
CGeneral Policy CGuidance, the Ofice of the Secretary of
Transportation, with respect to international trucking
oper ati ons.

Anot her devel opnent that has occurred nore
recently has been the adoption by Transport Canada of
medi cal qualification requirenents; in essence,
federalizing in Canada the prograns that North Anmerican
rail roads operating in Canada have had in place for
sone time and regul ari zing those prograns and carrying
t hem f orwar d.

So, we have what we believe to be a fairly
settled environment with regard to Canadi an policy on
al cohol and drugs and transportation. For nmany years,
when we inquired, we were always told that the Human
Ri ght s Conm ssi on was expected to issue another ruling
or that an arbitration award was pendi ng, and those,
you know, tend to be the answers, whether you're
inquiring in the '80s or the '90s or in the current
decade, and | think at sone point, one nust assune that
policy is relatively settled, and then it becones tine
to review the conpatibility of standards, and we do so
today principally with respect to personnel who are
actual ly physically operating on highways of interstate

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o o A~ w NP

N NN NN R R R R R R R R R
A W N B O © O N O O M W N B O

10

in foreign coommerce in the United States of Anerica.

That is our principal focus. W raised sone
other issues in the Preanble. Sone of you have seen
fit to address those in the comments. W appreciate
that. The principal focus today would be in terns of
our interest in gaining testinmony with the issue of
train engine crews on U S. soil.

As commenters have already noted, the
availability of NAFTA nechani sns for consultation.
We've used those in the past. There's no reason why we
can't use themagain. |If the record of this proceeding
i ndi cates the need for further consultations through
t hat mechani sm or otherw se, we wll

In the past, the Land Standards Conm ttee of
NAFTA has indicated that direct consultations between
Federal Railroad Adm nistration and Transport Canada
are perhaps the best way of devel oping these kinds of
i ssues, and since the same personnel generally sit,
regardl ess of the particular forumofficially that's
bei ng constituted, we certainly take that as
representing an opportunity to discuss matters, either
under formal NAFTA framework, if appropriate, or
t hrough direct consultation with our colleagues in
Transport Canada, as may seem nost appropriate to the
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Governnments involved at the tine.

So, we're not presenting an either/or
proposition here, but we do want to gain nore
informati on on the specific proposal before us which
may be of use certainly to our Government, perhaps to
t he Canadi an Governnent as wel|l.

| think it's inportant to note at the outset
that as we understand the policies and regul ati ons and
i npl enentations in the two countries, that there is a
somewhat fundanental difference at the outset between
t he approaches in Canada and the United States with
respect to drugs other than al cohol, and | may be
di sabused of this by testinony received today or by
further information that we get fromour colleagues in
Transport Canada.

In the United States, a rather clear policy
deci sion was nmade that with regard to illegal drugs,
such as cocai ne, marijuana, PCP, bencyclidine, for
which there are limted, if any, avail able nedical
uses, that use of these drugs at any tinme would not be
deened appropriate, and with respect to other
controll ed substances, use of those drugs at any tine
woul d not be appropriate, except under the narrow
exception for nedical use under the supervision of an
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appropriate nedical practitioner.

Canadi an policy appears on the face of what
we' ve | ooked at to be nore enploynent-centered in the
sense of asking whether or not individuals are subject
to the imedi ate effects of the substances at the tine
that they are on the property or engaged in their
safety-sensitive duties.

Conceptually, and again |I'm processing this,
and if |I'mcorrect, you can disabuse ne of it, and we
wi |l have | earned nore today, we found difficulty with
application of that policy when the Departnent of
Transportation regul ations were created for a nunber of
reasons.

One of the practical reasons is policing of
subst ance abuse in a typical and efficient way of
identifying persons who are using illegal substances or
i nproperly using substances that m ght have nedi cal
uses is a drug urinalysis, which is, of course, notably
anbi guous on the issue of recency of use or inpairnment
at the tine.

Secondly, and actually nore inportantly, one
need not be under the acute effects of a drug in order
for one's performance to be degraded. There's sone
medi cal scientific evidence that chronic use of

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o A~ w NP

N NN NN R R R R R R R R R
A W N B O © O N O O M W N B O

13

marij uana can have del eterious effects, and there's
certainly anple evidence that use of stinulants can
have | ater effects, simlar to the problens with severe
abuse of alcohol in terns of a falling off of
performance and after-effects of the substance. That's
al so true of narcotics, by the way.

So, we've taken a somewhat different
approach. [|I'mnot going to argue that one systemis
better than another systemhere. That's not the
purpose, just sinply to point out the differences in
approach and that may bear on both the -- on how we
should view the matter, and it certainly places the
i ssue of randomdrug testing in a different |ight,
dependi ng upon whether one is a step north or a step
south of an international border.

So, any ideas or thoughts you have on that
woul d be appreci at ed.

The second point, that in adopting U S
standards, we considered the nedical nodel and noted
its benefits and limtations and elected not to rely
exclusively on the nedical nodel for handling substance
abuse probl ens.

What we found consistently, even after
adoption of FRA Drug and Al cohol Standards, was that
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whil e the nmedical nodel is not only a good but perhaps
t he exclusive way of addressing individuals with
identified chronic chem cal dependencies, once they are
identified, that in U S practice at least, it has been
not ably unsuccessful in identifying those problens at

t he outset.

Advances in nedical science and approach and
strategi es enpl oyed el sewhere perhaps could be nore
successful. W don't know that. W' re speaking from
our experience. W also found repeatedly that
i nappropriately and unintentionally in sonme cases,
medi cal approaches to handling individuals who had been
identified with substance abuse disorders tended to
enabl e behavi or.

We found people who had cycled two, three,
four times through treatnment prograns, and while we
have al ways endorsed and encouraged and, | think, have
been | eaders as an agency in pronoting enpl oyee
assi stance prograns, Operation Red Bl ock and ot her peer
prograns, we al so have noted the inportance of
accountability in the end to ensure that fol ks realize
t he consequences of their action and that there has to
be a point at which public safety and the safety of co-
workers is el evated above the attenpt to sal vage the
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i ndi vi dual who is engaging in the abusive behavior.

That is a concern because commenters in this
proceedi ng have raised the issue of the Canadi an
Disability Statute. In the United States, our Congress
exenpted drug abuse fromthe Americans Wth
Disabilities Act, and the application to al cohol abuse
has been, | would say, progressive with regard to
accountability for those involved in transportation,
safety-sensitive transportation, and other safety-
sensitive and security-related functions, again
establishing accountability as well as trying to help
i ndi vi dual s.

So, kind of help us understand. That's our
perspective and point of viewin terns of the history
of the program here, help us understand how t he sane
ki nds of issues are handled in the Canadi an context.

Al so hel p us understand issues related to
difficulty of inplenentation, if you would. W are
t al ki ng about short runs across an international
border, approvals and extra boards, as the comments
have already indicated to us, that may be | arger than
certainly the nunber of any daily assignnents that
venture across the border.

Finally, we can certainly tal k about cost
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benefit issues today. | will say that the comenters
are on thin ice when they take U S. experience, which
is heavily colored by the existence of randomtesting
progranms, to extrapolate that to the situation in which
t he subject population is not subject to random
testing. W did find that randomtesting had a
material effect across transportation on substance
abuse anong the popul ation affected, and so that's not
quite the way we would structure our econom c anal ysis
here at FRA.

We're still interested in hearing about those
i ssues, and we do understand that there are issues
related to conplications involving Canadi an | abor | aw
and ot her Canadi an statutes that we need to take into
consi derati on.

We have al so, throughout this effort,
mai nt ai ned an active dialogue with authorities in
Mexico. | should indicate that at various points, it's
been indicated to us that Mexican authorities intended
to adopt conpatible al cohol and drug use regul ations.
" m not personally aware of the status of that effort.

| f anyone here is, they can certainly add that to the
record.

The principal reason, | think, that the focus
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of filings thus far has been on our northern border is
that on the southern border, generally speaking, the
operations stop at the border and a turn-over is nmade
of the equipnent to U S. crews. That probably won't be
the case forever, and this proceedi ng presents issues
therefore that are just as relevant potentially to the
sout hern border operations as Canadi an operations. W
sinply have no experience with it at this point.

So, I"'msure |I've said quite enough at this
point, and we need to get on with the w tnesses, and |
woul d ask Canadi an National representatives if you
could cone forward, please. Karen Phillips and Don
Watts. Don's going to cone.

MR WATTS: Just ne.

MR. COTHEN. Ckay. Don, if you could -- and
this will be true, as | think Patty indicated, for al
the witnesses, if you could state in your own voice, SO
that we have it for the record, real clearly your nane
and your title and affiliation, we'd appreciate it.

MR. WATTS: | have three copies of the
subm ssion. Do you want all three or do I give one to
the --

MR. COTHEN. We'll take those and get one in
t he docket. Thank you.
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Statenent of Don Watts
Canadi an National Railroad

MR. WATTS: Good norning. M nane is Don
Watts. The first nanme is Don, DO N, |last name Watts
WA-T-T-S. I'mDirector of Regulatory Affairs for
Canadi an National Railway |ocated in Mntreal, Quebec,
Canada.

On behalf of CN, | wish to provide you with
our comrents on the Notice of Proposed Rul emaki ng and
t he Request for Comments that was published in the
Decenber 11th, 2001, Federal Register. | should also
mention that CN has provided a detailed witten
subm ssion that was sent late |last week, and it wll
| argely echo the views that 1'I|l be expressing today.

CNis North Arerica's fifth |largest railroad.

It operates the |largest network in Canada and the only
transconti nental network in North America. W have
operations in eight Canadi an provinces and 14 U. S.
st at es.

In 1999, CN carried out an extrenely
successful integration with the Illinois Central which,
incidentally, included the consolidation of our drug
and al cohol prograns for all of our U S. operations
under Hal ey Ber hove |C.
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We are, of course, currently inplenmenting a
simlar integration with the Wsconsin Central.

Safety is a core value at CN, and the
rail road has | ong been recogni zed as one of the safest
railroads in North Anmerica. CN believes that an
i nportant part of an effective safety programis a
drug- and al cohol -free work pl ace.

As such, we are in favor of random drug and
al cohol testing for safety-critical positions on both
sides of the border and have | ong advocated common drug
and al cohol testing regulation from Transport Canada
and the FRA. It is felt that such a neasure wll
i nprove the overall safety of operations while reducing
the inevitable human rights and jurisdictional
chal l enges as well as the related econom c inpact on
the railroad that would be associated with applying
unilateral U S. regulation to Canadi an- based enpl oyees.

There are currently nine | ocations where CN
has Canadi an-based train crews operating into the U S.

These range fromone mle to 77.7 mles and include
operations over a total of 204 mles of track in the
US On the back page of the subm ssion | nade today,
there's a detailed list of the nine |ocations, so |
won't repeat themall right now
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Al t hough drug and al cohol testing is not
| egi sl ated in Canada, CN has been conducting testing
under conpany policies since 1986. |In 1997, as part of
a major overall of our safety prograns, we inplenented
a conprehensive drug and al cohol policy and program for
our Canadi an operations. This consolidated a nunber of
existing prograns to provide an extensive and clearly-
defined program and includes testing for pre-enpl oynent
to specified risk-sensitive positions, pre-assignnent
to risk-sensitive positions, reasonable cause and
return-to-service or followup; in other words, post-
treat nent.

Revisions to the policy plan for this year,
2002, will add mandatory post-accident testing using
criteria identical to that of the FRA

CN s Canadi an drug and al cohol program al so
provi des for enployee self-referral and co-worKker
report programs that are simlar to those that woul d be
requi red under the expanded scope of Part 219 as
proposed in the Notice.

O significance, however, is that the CN
policy for Canadi an operations does not include random
testing. This is entirely due to the Canadi an | egal
climate and specifically the Canadi an Hunan Ri ghts Act
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whi ch has in the past ruled that conpany-nmandated
random drug testing is prohibited even for safety-
sensitive positions.

Furthernore, random drug testing has been
hi storically prohibited under Canadi an Railway Labor
Arbitration Jurisprudence. Now, although this may have
been sonewhat nodified by a recent Ontario Court of
Appeal s decision, it has certainly not been tested in
the railway context and there clearly remains
consi derabl e uncertainty regarding the | egal status of
random drug and al cohol testing in Canada.

As recently as 1999, CN hosted
representatives fromboth FRA and Transport Canada to
di scuss CN' s drug and al cohol policy and our associ ated
prograns for Canadi an-based enpl oyees. At that tine,
we explained in great detail the Canadi an regul atory
history with regards to drug and al cohol testing as
wel |l as all aspects of our CN policy.

We enphasi zed that the existing conbination
of FRA testing requirenents and the | ack of Canadi an
| egislation has led to uncertainty and anbiguity that
have resulted in increased costs to the rail way
industry and labor. It's also created a situation
where enpl oyees often receive contradictory
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instructions fromrailroad conpani es and the uni ons.

We concl uded the 1999 session by addi ng that
while we feel our policy has nmade a difference, we
strongly believe that there's still need for random
testing for all safety-critical enployees in our
Canadi an operation. W added, however, that under the
current Human Rights | egislation, expanding random
testing in Canada can best be done if Transport Canada
enacts simlar legislation to that in place under FRA
inthe United States, and clearly this remains our
posi tion.

As such, while CN generally supports the
expansi on of randomtesting as contained in the Notice,
we are extrenely concerned that it will be difficult
and potentially very costly to successfully inplenent
within the boundaries of Canadi an Hunan Ri ghts
| egi sl ation, unless acconpani ed by conparabl e
| egi sl ation from Transport Canada for all safety-
critical positions in Canada.

Now, FRA has been aware of this dilema
arising fromthe inconsistency wwth Canadian |aw for a
nunber of years. | know since 1989, as was nentioned
earlier, there have been a series of delays in
i npl enenting the randomtesting aspects of Part 219 for
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f orei gn-based enpl oyees, so as to allow for discussion
wi th Canadi an regul atory agencies, and it's our under-
standing that sim/lar discussions have nost recently
been hel d between FRA and Transport Canada as part of

t he Canada-U. S. Land Transportation Standards Commttee
under NAFTA.

Due to the nature of train crew collective
agreenents and railroad operations, it's inportant to
note that for CN to inplenent randomtesting for those
covered enpl oyees who operate in the U S., we would
need to create a random pool which includes many
enpl oyees who are subject to but may never actually
operate into the U S. This will undoubtedly create
probl ens under the Canadi an Human Ri ghts | egislation.

Al t hough Human Ri ghts decisions pertaining to
simlar drug testing requirenents for cross-border
truck and bus drivers have hel ped clarify the situation
sonmewhat, it remains wthout conparabl e Canadi an
| egi slation, we would be in the extrenely difficult
position of having to bal ance the requirenents
necessary to fully conply with the FRA regul ation
agai nst the very strict requirenments that will be
needed to satisfy the Canadi an Human R ghts Conm ssi on.

We're al so concerned that it could lead to
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the possibility of Canadian train crews refusing to be
tested and having to be taken out of service, thus
potentially tieing up cross-border traffic and
international trade, and it's inportant to note that
many of the CN operations which invol ve Canadi an crews,
Canadi an- based crews, there may not be sufficient
infrastructure or resources to support alternatives

whi ch use U. S. -based crews.

In any event, CN will undoubtedly be forced
to i ncur considerabl e expense in defending Human Ri ghts
chall enges. This problemw || be even nore acute with
respect to Canadi an- based di spatchers who do not
actually physically set foot in the U S. and therefore
could claimadditional protection under international
law as it pertains to the extent of jurisdiction.

For these reasons, again we support the
general intent of expanding randomtesting, but we
strongly urge FRA to continue to work with their
Canadi an counterparts to devel op comon drug and
al cohol legislation. Such would greatly reduce the
potential costs in human rights jurisdictional
chal l enges while inproving the safety of operations,
and we feel it would be very consistent with the goals
of NAFTA and the Canadi an-U. S. Land Transportation
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St andards Subcomm tt ee.

In our formal subm ssion, our witten
subm ssion that we sent |ast week, we nade detail ed
comments on a nunber of other specific itens in the
Notice and the supporting economc analysis. | won't
repeat themall in ny statenent today. However, | do
wi sh to focus on a couple of items, including those for
whi ch the FRA specifically had solicited comments.

Starting with Extraterritorial D spatching.
In the Notice, FRA requests conmments on the possible
expansi on of Part 219 to foreign-based di spatchers who
control track located in the U S., and, of course,
there was a hearing on simlar aspects on Tuesday which
we appeared at.

As previously stated, CN supports the general
concept of randomtesting for train dispatchers.
However, as previously noted, it is our viewthat
application of such a requirenent for enployees who do
not actually set foot in the US wIll be extrenely
contentious fromboth the standpoint of human rights
and territorial jurisdiction under international |aw.

As such, we believe that this specific issue
must be discussed in great depth with Transport Canada,
and we would strongly recomend the two agenci es
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resolve the matter through the application of common
drug and al cohol testing requirenent for train
di spat chers.

We al so note that despite coments in the
I ntroduction to the NPRM which suggests that train
di spatchers would remai n exenpt fromthe ful
provi sions of Part 219, there does not appear to be any
specific wording in the actual regulation to
accommodat e this.

Anot her issue is with regards to handling of
forei gn-based signal maintainers where FRA asked for
comment s concerning the expansion of Part 219 to
forei gn-based signal maintainers who may be required to
performwork in the U S

CN wi shes to advise the panel that the use of
its Canadi an- based signal nmaintainers to maintain
systens in the U S is indeed very occasional and in
fact even less than that stated in the Notice. OCN only
has signal maintainers |located in Southern Ontario who
occasionally are required to work into the U S., into
Buf fal o, New York, or Black Rock area. As such, CN
agrees that these enpl oyees should renmain exenpt from
the requirenents of Part 219.

To this point, we also note that such
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positions woul d not be considered as safety-critical
under the Canadi an Railway Safety Act and thus would
not be subject to Canadian testing regul ation, even if
adopt ed.

It should be noted, however, that CN wil|
continue to apply all testing aspects of our own
i nternal Canadi an drug and al cohol policy to these
enpl oyees.

Expansi on of post-accident testing. |In the
Notice, FRA al so requests comments on expandi ng the
requi renents for post-accident testing to perhaps
i nclude foreign railway foreign-based enpl oyees who are
involved in an otherw se-qualifying event while in
transit to or fromthe U S

Al t hough CN supports post-accident testing,
it is our view that such an expansion would be very
difficult to defend fromthe standpoint of
international law and territorial jurisdiction. Also,
it's inportant to note that in the case of fatalities,
there could be significant jurisdictional issues
pertaining to FRA's requirenents for handling of tissue
speci nens and t he Canadi an Provi nci al Coroner's powers.

As previously nmentioned, we, CN, are
expandi ng our Canadi an drug and al cohol testing policy
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to include post-accident testing using FRA criteria.
It's our viewthat this will adequately address this
i ssue.

And finally, FRA asked for coments on
whet her there would likely be problems with the
shi ppi ng of specinmens from Canada to FRA-desi gnated
post-accident labs in the U S. when additional testing
beyond that in Part 40 is deened necessary.

In reviewng this issue, we, CN, acknow edge
that there could very well be delays in shipping due to
Custons issues, etc. It's therefore suggested that the
nmost effective nmeans of addressing these issues would
be to certify one or nore Canadi an | aboratories to be
able to performthe required analysis. This should not
be difficult in light of the high |level of technical
sophi stication at many Canadi an | abs.

At this point, I'd also |ike to cooment on a
coupl e of issues and concerns that we have with regards
to the regulatory evaluation and the associ at ed
Econom ¢ Eval uation that was prepared by FRA

The FRA's Econom c Evaluation is based on a
total of 170 Canadi an-based train crew enpl oyees
operating into the U S. Although we don't have data
for other affected Canadi an railways, CN al one has
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identified a 140, approximtely a 140 Canadi an- based
train crew enpl oyees at CN alone that are in pools that
regularly operate into the U S

I f we add those spare board enpl oyees that
can occasionally work into the U S., the overall nunber
for CN would be on the order of 400. |In either case,
t he nunmber used by FRA to develop the cost of the rule
woul d seemto be considerably under-estimated.

In the sane section, FRA al so suggests, and
"1l quote at this point, "As a result of the
requi renents of the proposed rule, foreign railroads
may decrease the nunber of train enpl oyees that operate
inthe United States to the m ni mum nunber required to
performthe operations under ideal conditions and
accept the risk of delay associated with not having
sone reserve engi neers and other train crew nenbers
avail able.”

CN strongly believes that this would not be a
vi abl e option. Qur custoners demand on-tinme service,
and we' ve been able to succeed by providing that |evel
of service. OCN s much-docunented schedul ed railroad
and associ ated asset utilization philosophies are based
on providing consistent performance. Cearly, we
cannot accept a risk of delay due to not having
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sufficient train crews cleared for operation in the
U. S.

An inaccuracy with regards to pre-enpl oynent
testing is also noted in Section 11 of the docunent
whi ch states, in part, "Only one Canadian carrier is
currently performng pre-enploynent drug testing."”

Al t hough FRA does not indicate which carrier they're
referring to, the statenent is clearly incorrect as CN
is aware of at |east two Canadi an railroads, those
being CN and CP, that do not conduct pre-enploynent
testing.

Also in the section of the docunent that
deals with identification of troubled enployees, FRA
states that "enpl oyees who either refer thenselves or
are reported by co-workers will take a | eave of absence
to receive treatnment and once rehabilitated will return
to service on the recommendati on of an SAP."

It should be noted that for Canadi an-based
enpl oyees, under Canada's new Medi cal Rul e regul ations,
the railroad's chief nedical officer would al so have to
approve any return-to-service. Due to such and al so
due to mnor differences between CN s peer-reporting
program and FRA requirenents, it's also |likely that
contrary to the assunption nmade in the economc
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docunent, CN would likely have to file an alternate
policy in this regard.

CN al so believes that a nunber of the cost
conponents associated with the new requirements woul d
seemto be substantially under-estimted. For
i nstance, at one point, FRA estimates that devel opnent
and subm ssion of a test program as required under Part
219 woul d take only one hour. This would seemto be an
extrenely optimstic estimate. CN suggests it would
nost |likely take in the order of eight to 24 hours to
conpl et e.

We al so note that the anal ysis does not
account for a nunmber of additional costs that would be
incurred by railroads, such as CN. For instance, under
Canadi an | aw, drug or al cohol disorders are deened to
be disabilities. As such, a Canadian railroad nust
accommodat e such enpl oyees to the extent possible.

This will add additional costs to the railroads.

In addition, the conbination of FRA
regul ations and the Canadi an Railway Medical Rule
requi renents woul d add an additional cost when
Canadi an- based crews test positive for FRA drug or
al cohol tests.

As previously nmentioned, under Canadi an
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regul ations, the railroad s chief nedical officer has
the ultinmate decision with regard to the fitness-for-
duty. Thus, in addition to the requirenents associ ated
with the SAP under FRA regul ation, Canadi an railroads
woul d have the additional cost associated with the CMOU
review of the fitness-for-duty of all enployees who
either test positive or diagnosed as having a disorder.

Wth respect to costs associated with
enpl oyees on | eave of absence, CN al so notes that under
the Railroad' s Benefits Program we would be required
to pay sick | eave benefits to such enpl oyees. CN would
al so be required to pay part of the rehabilitation
costs. Both of these would be a cost, in addition to
t hose estimated by FRA

And of nost significance by far, with respect
to the estimated cost to Canadi an railroads as
contained in the Notice and the Econom ¢ Evaluation, is
the conplete om ssion of any nention at all of the
costs that CN and ot her affected Canadian rail roads
woul d undoubtedly be forced to incur in defending human
rights chall enges, unless conparable Transport Canada
regul ation i s enact ed.

Simlarly, there's no reference at all to
potential costs associated with train del ays,
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oper ati onal changes or cross-border trade disruptions
due to refusals to submt to randomtesting, and as
previously noted, these by far are the mmj or concerns
we have with the proposed rule.

I n conclusion, we repeat that CN generally
supports the expansion of random drug and al cohol
testing for safety-critical enployees on both sides of
the border, but we strongly urge FRA to continue to
work with their Canadi an counterparts to develop a
common drug and al cohol regulation for railroad
operations in the two countries.

We feel that such a measure woul d reduce the
i nevi tabl e human rights jurisdictional chall enges and
related economic inpact on the railroad associated with
applying U S. regulation to Canadi an-based enpl oyees
while inproving the overall safety of operations and
furthering the goals of NAFTA and the Canada-U.S. Land
Transportation Standards Subcomm ttee.

| want to thank you very much for providing
us with the opportunity to bring forward these conments
and concer ns.

MR. COTHEN: Thanks very nmuch, M. Watts.

Questions fromthe panel? M. Mcoso0?

M5. MOCOSO Hi. You nentioned that you
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woul d be testing a total of approximtely 400
enpl oyees, including extra boards?

MR. WATTS: Therein lies the problem
There's at least a 140, | believe | said, that
guar anteed woul d have to be in the pool. The problem
then is you have another 200 and whatever, 260 that are
subject to -- are on board that are subject to
operation in the U S., and therefore we -- the easiest
thing is to put themall in the pool, but by far, that
woul d not be all owed under the Canadi an Human Ri ghts
chal | enge.

So, as aresult, we have this very difficult
bal anci ng situation where we'd have to provide a pool
that fully neets the FRA requirenents and at the sane
time is in conpliance with the Canadi an Human Ri ghts
laws. So, there's a bit of a balancing act, and the
pool would be sonewhere between a 140 and 400. That's
just in Canada al one.

M5. MOCOSO  Over the next 20 years, would
you expect for the size of the 140-enpl oyee pool to
gr ow?

MR. WATTS: Over the next how | ong?

M5. MOCOSO  Li ke the next 20 years or so.
VWhat growth rate would you expect, if any?
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MR, WATTS: It's always inpossible to predict
what operations are going to happen in the future, but
| wouldn't see it changing. At this point in tinme, |
woul dn't see it changi ng.

M5. MOCOSO  Thank you.

MR. COTHEN. M. Allen?

MR. ALLEN. Do you think the changes to the
medi cal that we've heard about and read about in front
of your subm ssions here is going to change your
opi ni on of the need for the randomtesting to inprove
your progranf

MR, WATTS: The Medical Rule and certainly
the role of the Chief Medical Oficer and personal
physi ci ans as they pertain to drug and al cohol is
definitely an inportant part of the drug-free work
pl ace.

W see it as being -- if you take a | ook at
an entire solution, if you wll, or part of the puzzle,
it's a key conmponent of the puzzle, but it's not the
entire solution, and as a corporation, we would still
support and we do still support randomtesting for our
operations in both Canada and the U S. as the m ssing
link, if you will.

MR. ALLEN. Okay. Thank you.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o A~ w NP

N NN NN R R R R R R R R R
A W N B O © O N O O M W N B O

36

Wth regards to your discussion about our
guestions on post-accident testing in Canada of crews,
either comng into the United States or just |eaving
the United States, can you -- you nentioned that you
are changi ng your post-accident policy rules to mrror
the requirenents in our Subpart C of 219.

Can you discuss that a little bit as to how
you plan to do that?

MR. WATTS: W have a policy, again there's
no |l egislation in Canada, we have a policy for CN
operations in Canada that currently has a nunber of
tests, including cause testing, but not mandatory post-
acci dent testing.

What we plan on adding to that package is
post-accident testing that is identical to that in the
US So, it would be using the sanme conditions, the
sanme dollar thresholds and the sanme triggers, such as
evacuation and fatalities and such that woul d be --
that are in place right nowin the U S

MR. ALLEN: Do you plan on mrroring the
nmet hodol ogy that we use al so of blood, urine, tissue,
and sending themto a qualified | aboratory to review
t hose specinens for the sane reginen that we do?

MR, WATTS: |'mnot a hundred percent sure,
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totell you the truth. I'mnot on the Medical G oup
that's working on that. | don't know that we're going
to go as far in terns of the blood and tissue aspects.
It may just be urine testing, but again |I'mnot sure.
| could find that out for you.

MR. ALLEN. | would appreciate that.

In coordinating wwth ny counterpart in FHM
| am checking with them They have chosen in their
regul ati on and their subsequent gui dance to do post-
accident testing in Canada on the two trips that | just
mentioned. The crew that goes into Canada, they are
subj ect to post-accident testing under U. S. Federal
Hi ghway rules, until they get to their first termnal,
and they al so are subject to testing comng into the
United States fromtheir last termnal to the border
comng into the United States. They say that they have
not experienced any probl ens.

| was just wondering. | don't really know
your structure that well. Do you participate in that
particular programw th any trucking that you nmay have?

MR. WATTS: We have sone engi neering vehicles
that may cross into the U S., and | know are subject to
the pools. | don't -- so, therefore, we'd be subject
to those requirenents as well.
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There's so few that we have in that group
that 1'mnot sure that they haven't been involved in
any of the accidents that would have triggered that
particul ar requirenent.

MR. ALLEN. Thank you very nuch.

MR. COTHEN: Ms. Sun?

M5. SUN: M. Watts, you nentioned earlier
that CN had some other witten comments that they had
subm tted?

MR WATTS: Hm hmm

M5. SUN. |'mnot aware of any being in our
docket .

MR. WATTS: | have copies of them here that |
can provide you. | know we faxed or we couriered down

comments on both this hearing as well as the
Extraterritorial, and the Extraterritorial arrived
because they were referred to in the hearing there on
Tuesday.

But | have a copy that | can provide you in
my briefcase over there.

M5. SUN: Okay. Thank you.

MR. WATTS: | brought an extra copy just in
case. They may have gotten m xed up, and they may be
sitting in the docket for the other day.
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M5. SUN: It's possible.

MR. WATTS: They may have conme in the sane
envel ope.

M5. SUN. Yes. Could you provide, also, a
suppl ement for our benefit to the record about your
pl ans to devel op your own post-acci dent testing
pr ogr anf

MR, WATTS: Sure.

M5. SUN: We'd like to know the details, such
as when you plan to inplenent, if you have a lab in
m nd for your post-accident testing, would you be
testing for the sanme substances that the FRA program
tests for?

MR WATTS: | will do that, yes, next week.

M5. SUN:  You had nentioned that sone of the
di fferences between the Canadi an -- your
responsi bility, peer-reporting programand FRA s
enpl oyee/ co-worker reporting or voluntary referral
prograns would lead to cost differences.

Coul d you explain a little bit nore about
your peer-reporting progranf

MR. WATTS: The major difference as it
pertains to cost differences is just the fact that you
woul d have -- under the Canadian policy, primarily
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because of the change in Medical Rule, you would have
the additional requirenment of an SAP review to satisfy
FRA requirenents, plus a CMO, Chief Medical Oficer,
review to satisfy the Canadi an requirenents and that's
really -- as far as the cost conponent is concerned,
that's really the difference.

There's al so sone mnor differences in terns
of testing situations when you have a co-worker report
and sone of the specific foll owup aspects that are,
I"mtold, different enough from what FRA has, although
they may be mnor, would require us to submt an
alternate policy to FRA

M5. SUN. Could you also explain alittle
nore about what the new Medical Rule regulations are
that you were referring to?

MR. WATTS: Yes. The new Medical Rule is a
rule that came into effect | ast Novenber for al
safety-critical positions in Canada which woul d be for
train crews as well as train dispatchers, and what they
require in a nutshell is that every three to five
years, depending on the age of the individual, the
person nust undergo a full medical assessnment and that
medi cal assessnent includes hearing, vision, as well as
a nunber of other potential situations, epilepsy,
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di abet es, cardi ovascul ar situations, and drug and
al cohol is one of them

There's actually a brochure there that Lamar
Allen is |looking at right now that was produced for the
medi cal community in Canada and distributed through the
Canadi an Medi cal Association to all physicians in
Canada that outlines how it works.

A coupl e of the key conponents in there is
that there are guidelines for all of these individual
aspects, all these individual conditions. There's
gui del ines that were produced especially for this
program by known experts in the field.

For instance, we had a vision expert produce
the vision guideline, and they're tailored to the
railway environnment to the maxi num degree possible, and
there's guidelines that have been set out to indicate
for a railroad enpl oyee what sort of conditions we
shoul d be aware of and which sort of conditions could
af fect performance.

One of the other inportant aspects of the
Canadi an Medical Rule is that under the Canadi an
Rai | way Safety Act, a physician who is -- a person --
first of all, a personin a critical -- a safety-
critical position, whenever they go to a doctor or an
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optonetrist, nust tell the doctor or optonetrist that
they are a safety-critical position under Canada's
Rai | way Act, and the doctor, if they have any concerns
over the condition of that patient, are required to
report the concerns to the conpany's chief nedical

of ficer.

MR. ALLEN. If | could junmp in on a little
bit of that for clarification, if | could?

" m | ooking at the brochure here, and | don't
see substance abuse nentioned one tine in it, and even
nmore inportant to ne is, this is the guideline going
out to all the physicians out there, and you nentioned
the guides that are available for the different
conponents. | also noticed the absence of anything on
subst ance abuse eval uati on.

Just as a part of the record here, that is
simlar, I'll submt that that's the sane situation we
found in the U S. over the years, is that usually a
subst ance abuse eval uation goes to the bottom of an
eval uation of nedical fit-for-duty in a nedica
setting, and doctors have always, | have found, been
very hesitant to bring that up.

Wth regards to the rule about the individual
self-identifying to the doctor that they are in the
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rail industry and they' re safety-sensitive-critical,
what nmechani smdo you -- is being applied to check that
t hat happens? |I|Is there a check and bal ance of that,
that it actually does happen?

MR. WATTS: There's a couple of issues.
First, with regards to the brochure, | do want to
mention that the -- on the list you're referring to is
a list of standards that are currently out there for
use by the medical community, that it is correct that
there is not a drug and al cohol one out there right
now.

The drug and al cohol standard is on the I|ist
there and is being worked on right now, but it is not
one of the conpleted ones, which is why it's not
l'isted.

As far as the requirenent to advise the
doctor that they are a safety-critical position is
concerned, the enpl oyees have all been advised of that
new requi rement, but clearly there's not -- we don't
have anyone out there that can confirmthat they've
done this. It would be a post situation, where
obviously if it conmes to |light that there was a probl em
with an enpl oyee, well, then there's -- this is
relatively easy to find out how many tinmes he's gone to
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the doctor in the past, and why the doctor wasn't aware
of this, but there is, you know, obviously no situation
where there's soneone sitting beside himto confirm
that he's going to tell the doctor that.

M5. SUN: |I'mnot clear, then, on the al cohol
and drug conmponent. Does that -- is that basically a
critical evaluation for signs and synptons of abuse or
does that include periodic alcohol and drug testing
when they have their exan?

MR. WATTS: There's two conponents to it.
First of all, in the periodic evaluation, it's done
every three to five years, depending again on age. One
of the specific areas that a doctor is asked to review
is potential for drug and al cohol dependency by the
patient that he's |ooking at.

In addition, doctors, through the various
communi cations, are told that whenever soneone cones in
for any reason to neet with the doctor, not just a
periodic, if they have concerns over any of these
areas, one of them being drug and al cohol dependency,
that they should advise the railway's chief nedica
of ficer.

M5. SUN. But there's no testing conponent?

MR. WATTS: There's no randomtest -- no.
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There's no actual testing conponent, automatic testing
conponent associated with the periodic nedical. No,
there isn't.

M5. SUN.  You had nentioned that you were
concerned about litigation, if this rule should be
i ssued. Do you know of any current cases that may
affect the status of testing in Canada?

MR. WATTS: There's a nunber of human rights
chal l enges that are still before -- waiting to go
before the Board concerning the trucking randomtesting
that we're aware of that have not been heard yet.

M5. SUN. Would you also, in your suppl enent,
pl ease identify those cases that we can al so nonitor as
t hey progress?

MR WATTS: Ckay.

M5. SUN: And does the Canadi an Human Ri ghts
Act apply to rail operations in the United States?

MR. WATTS: It applies to Canadian citizens.

|"mnot a lawer. So, | couldn't tell you where the
dividing line is, but certainly it applies to all
Canadi an citizens, and the randomtesting would take
pl ace in Canada. So, therefore, | would suspect that
that aspect of it would certainly cover those
enpl oyees.
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M5. SUN: Would the Act prohibit random drug
testing if it occurred in the United States?

MR WATTS: | don't know. |I'mnot a | awer.

| couldn't tell you

M5. SUN: What are the penalties if an
enpl oyee refuses to take a test?

MR. WATTS: There are no penalties. Under
the Human Ri ghts Act, an enployee is allowed to refuse
to take a randomtest, and they have to be acconmodat ed
to the degree that's possible by the enpl oyer.

M5. SUN. And what if they are found to be
inpaired while on the job?

MR. WATTS: What if they're found to be
inpaired? 1In the railway environment, there is Rule G
whi ch woul d kick in, and they would go through the --
what's the word I'mthinking of? The rule violation
process under Rule G of the Canadi an Operating Rul es.
There's al so, under CN' s drug and al cohol policy, a
whol e violation process. It's not all that simlar to
the U S., in that they' ve been asked to go into an
assessnent and potential treatnent situation.

M5. SUN:  Thank you.

MR. COTHEN. M. Allen?

MR. ALLEN. If | could go back to the nedical
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again, let ne ask you, what is the plan for -- to check
the quality of these nedical reviews and exam nations
and so forth?

The reason | bring that up, | recently have
been associated with sone FHWA briefings in that they
have a simlar requirenment under the U S. FHWA rul es
for nedical review of drivers, and one of the concerns
that canme to nme was that on those type of nedica
reviews for that laundry list of nmedical targets, if
you woul d, the usual average tinme was 15 mnutes to do
all of that and that, of course, has gotten the FHWA
and the DOT very concerned that there may be sone
shortcuts taken and without definitive tests, |ike M.
Sun was bringing up, that any substance abuse probl ens
or issues may not be picked up in that tine.

MR. WATTS: The tests that are conducted by
the medi cal conmunity are reviewed by the conpany's
chi ef nmedical officer.

Now, obviously if they note things that --
forms and results that aren't being filled out in a
manner that indicates that the person has actually done
a proper job of |ooking at the patient, they would get
back to the individual doctor

But, quite frankly, to the point you're
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making, in a lot of cases, a person that goes in for
one of these tests, you have your eye and vision test
whi ch, of course, has certain preset requirenents, but
a lot of these other things, the cardi ovascul ar and
such, is not a major deal in terns of a major test
that's required. It's a matter of listening to the
heart, for instance, and then if there's tell-tale
signs of problens, taking it a step further, but if
there are no tell-tale signs, and if the patient has
not indicated any particul ar problens, that's probably
a situation that would not require a followup or nore
substantial tests.

MR. ALLEN. Okay. Thank you.

MR WATTS: It would be the sane for drug and
al cohol. | nean, unless there's tell-tale signs or
unless there is information that's provided as part of
talking to the person, then.

MR. COTHEN: M. Watts, you' ve been very
patient, and we thank you for responding to questions.

Coul d you consi der for supplenenting the
record helping us out alittle bit nore in terns of the
| evel of effort on these prograns?

We did a full search of our Managenent
I nfformati on System and found a relatively small nunber
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of post-accident -- these are reasonabl e cause post-
acci dent events invol ved?

MR. WATTS: No. That's yours.

MR. COTHEN:. Qurs. kay.

MR. WATTS: So, that woul d have been in the
uU. S

MR. COTHEN. W found a relatively snal
nunber of post-accident events in the U S. on the two
maj or Canadi an railroads that operate into the United
States, and | don't think we have nuch information on
carrier prograns with respect to reasonabl e cause
testing, reasonable suspicion tests that nay have been
conducted, any chem cal testing that m ght have been
conducted on the crews that are in the class that we're
tal ki ng about here that woul d operate across the
international border to a termnus in the United
St at es.

So, if the conpany has any information as to
the level of effort in those prograns which has been
aut hori zed since 1986, if we could add that to the
record.

MR WATTS: W're talking -- just to be
clear, we're tal king about Canadi an-based train crews
who have triggered, for |lack of a better word, post-
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accident or cause or suspicion testing while operating
inthe US ?

MR. COTHEN: Yes.

(Pause)

MR. COTHEN: | also want to make sure that
ask. One of the filings in this proceedi ng pointed out
the fairly extensive and definitive crimnal laws in
Canada with respect to particularly al cohol use by
transportati on enpl oyees.

One of the experiences that we had, which may
not be at all relevant to the Canadi an experience or it
may be relevant to the Canadi an experience, was that
those laws in the United States were sel dom actually
enforced, even in the case of major catastrophes.

So, if, for the record, you could inquire of
your coll eagues as to any know edge regardi ng
prosecutions under the crimnal laws in effect in
Canada with respect to either alcohol or drug use?

That woul d be a request extended to all parties and
attendees who m ght have information

MR. WATTS: | have a problemw th the set-up
here. The speakers, | think, are pointing that way.
So, it's very difficult to hear sone of the comments.
| heard sonet hing about you're | ooking for information

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o o A~ w NP

N NN NN R R R R R R R R R
A W N B O © O N O O M W N B O

51

on prosecutions, but | didn't hear all the details.
It's very difficult to hear the questions.

MR COTHEN: |I'mtrying to keep ny voice down
because | can hear nyself as well, and | don't I|ike
that very nuch

The issue is enforcenent through prosecution
of transportation enployees, including railroad
enpl oyees, who m ght be intoxicated on the job or under
the influence of drugs on the job. Crim nal
prosecuti ons.

MR WATTS: Ckay.

MR. COTHEN: Again, we have found that in the
United States, that such |laws were seldomutilized and
certainly not utilized short of a mmjor catastrophe,
and it's been pointed out to us by another party filing
in this proceeding that those statutes are on the books
and are certainly relevant to consideration here.

So, to the extent that they're enforced, that
woul d be sonething we woul d want to consi der.

Qobviously, we're tal king about activities that are
conducted in the United States, presumably outside the
reach of both |aws, but conduct may be tenpered by
expectations that have been created at the site of
princi pal enpl oynent.
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MR. WATTS: Again, just sol'mclear, we're
tal king about crimnal prosecution of train crews in
Canada, under the Canadi an | aw?

MR COTHEN: Right.

MR WATTS: Ckay.

MR. COTHEN: Ms. Sun? He's very patient.
One nore, | think.

M5. SUN. | just have two nore questions, M.
Watts.

Do you -- does CN plan any expansion of the
nunber of mles that they operate in the U S. ?

MR. WATTS: W have no pl ans.

M5. SUN. Wth Canadi an crews?

MR. WATTS: We have no plans at this tineg,
but as |I said, | wouldn't guarantee you anything, but
there's no plans, no.

M5. SUN: Okay. Thank you.

MR. COTHEN: Thanks very nuch.

MR, ALLEN. | was just trying to figure out
how t hat was two.

M5. SUN. Well, he kind of answered ny second
guestion as well.

MR. COTHEN: Very good. Before soneone el se
t hi nks of a question, please step down.
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Thank you very much for your testinony. W
appreciate it very nuch.

MR, WATTS: You're welcone. Let ne give you
a copy of our subm ssion while |I'm here.

M5. SUN:  Thank you.

MR. COTHEN. The Chair's trying to proceed
here to be fair, based upon who signed up first and
also to get alittle intermngling of points of view

Coul d we have M. Donald Tennant, UTU Canada
Legislative Director, cone forward, please?

M. Tennant, if you could identify yourself
for the record and spell your nane for the court
reporter and proceed, please, sir?

St at enent of Don Tennant
UTU Canada

MR. TENNANT: M. Chairman, Menbers of the
Panel, ny nanme is Don Tennant. Don, D-O N, Tennant,
T-EENNN-A-N-T. I'mthe Alternate Canadi an Legislative
Director, UTU Canada, and |I'mrepresenting UTU Canada.

As | understand it, M. Chairman, you have
copies of ny presentation already previously sent in.
So, | didn't --

MR. COTHEN: That's correct, sir.

MR. TENNANT: Ckay. Wat |I'mgoing to do

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o A~ w NP

N NN NN R R R R R R R R R
A W N B O © O N O O M W N B O

54

here, and | don't know howit's laid out in front of
you, | have an executive summary, but what |'mgoing to
do for the oral record is go into the subm ssion and
then into the executive sunmary, if that woul d be okay
wi th the panel

MR. COTHEN: Yes, sir.

MR. TENNANT: Thank you, sir.

Subm ssion of the United Transportation
Uni on, Canada.

1. The United Transportation Union, Canada,
wel cones this opportunity to present its views and
concerns on the matter being considered by the
Departnent of Transportation and the Federal Railroad
Adm ni stration to narrow the scope of the exenptions
currently in place for certain operations by foreign
railroads fromsone of the regul atory requirenents;
specifically, the exenption of the requirenments for
random al cohol and drug testing.

From the outset, United Transportation Union,
Canada, wi shes to go on the record as bei ng opposed to
the lifting of these exenptions for a variety of
reasons whi ch are set out bel ow

W would also like to enphatically state that
we support the right of any sovereign state to apply
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its laws to the fullest extent wthin the confines of
its boundari es.

Extraterritorial Application of U S. Law. W
are concerned that the lifting of the noratoriumon the
requirenents for randomtesting inasnuch as it applies
to enpl oyees in Canada-domciled carriers is nothing
nmore than an unjustified intrusion upon Canadi an
| egi sl ati on and sovereignty.

As this matter being of such inportance, the
Canadi an Governnent itself would have exercised its
| egi slative authority and inplenented a simlar
regul atory regine.

4. To the contrary, the Canadi an Gover nnent
has taken the position that the concept of drug and/or
al cohol testing is not of such inportance as to
consider legislative intervention.

The railway industry in Canada has a
| ongst andi ng process in place to address any concerns
in behavior as it mght apply to the subject matter at
hand. Additionally, the industry and | abor uni ons have
wor ked hand-in-hand to devel op such a process that was
not only suitable and adequate but acceptable as well,
all under the watchful eye of the regul ator and
consistent wwth human rights | egislation.
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Enf orcement and Conpliance Issues. Wth
respect to enforcenent and conpliance matters, should
such requirenents cone into force, we are concerned
about the jurisdiction of conpliance officers and how
such requirenents are to be enforced and by whom

Clearly, we do not expect the U S. regulatory
authorities to audit conpliance and/ or enforcenent on
Canadi an soil. At the sane tine, we are befuddl ed as
well as to what the |egislation mechanisnms will be put
in place to provide for Canadian regul atory authorities
to performconpliance audits of a foreign | aw whose
jurisdiction belongs wiwth a foreign authority.

Li kewi se, do the U S. regul atory bodi es
desire to pass their oversight authorities on to the
regul at ory agenci es of another country? Howis it
ensured that such agreenents or nechanisns conply with
ot her Canadi an | egislative requirenents?

The Canadi an | egislative framework currently
consists -- currently provides under the Railway Safety
Act the mechani sm by which the industry nust operate in
respect of safety matters. Included within the
framewor k of the Railway Safety Act is a requirenent
for a railway safety consultant conmttee which is a
br oad- based public forumwhere all interested parties
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di scuss safety-related issues. The RSCCis the only
br oad- based public forumof its kind in North Anerica.

The matter at hand has never been brought
before the RSCC as a matter of discussion, which in and
of itself speaks volunes to the prioritization
pl acement of this issue within the context of the
i ndustry and the public within Canada, and an issue of
such magni tude and scope needs to be brought before the
RSCC for discussion before any such requirenents should
reasonably be expected to be inpl enented.

Addi tionally, the Canadi an |egislative
framework includes statutory rights, duties and
obl i gations, such as those found under the Canada Labor
Code, whereby work place parties have sone jurisdiction
over safety. How such a requirenent woul d reasonably
be expected to be conplied with with those requirenents
must be worked out prior to any proposed
i npl enent ati on.

Now, Medical Rule. Canada has the nost
stringent and detailed nedical rules for rail enpl oyees
of any jurisdiction within North Anerica which are
requi red under the Railway Safety Act and which were
devel oped on a consultation basis between the work
pl ace parties.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o o A~ w NP

N NN NN R R R R R R R R R
A W N B O © O N O O M W N B O

58

The matter of substance testing are addressed
within the framework of these rules. However, there is
a significant difference fromwhat is being proposed by
the DOT through the FRA. Those who are found to have
subst ance abuse or use issues are still treated with
sonme nodem of human dignity. It is treated as an
i1l ness and conpliance with the concept of the basic
human rights and | egislation that addresses the issue
whi ch is found throughout nost of our countries.

Furthernore, the requirenents under the
Canadi an rule are actually nore stringent than the U. S
requi renents. The Canadian rule is based on zero
tol erance while the U S. nodel allows an acceptable
| evel .

Requi renents of the Canadi an rul e have been
t hor oughly expl ained to the Canadi an nedi cal comunity
who play an internal part in the process of ensuring
enpl oyees are nedically fit-for-duty and are in
conpliance with the rule. Unlike anywhere else in
North Anerica, the nedical rules currently in place in
Canada were adopted under the framework of the Railroad
Safety Act and as such are subject to oversight by
regul atory authorities.

These safe rules clearly define differing
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| evel s of enpl oyees based on selected criteria. The
criteria for the nost part determ ned who was critical
to safety or to safe railroad operation and who was
sensitive to safe railway operations. These rules and
criteria were a consequence of the requirenent of human
rights legislation and jurisprudence at the tinme the
rul es were devel oped.

The medical rules and guidelines that the
chi ef nmedical officer of each of the respective
rail ways have devel oped to inplenent such rules are the
nost conprehensive of any simlar jurisdiction in
Anmerica. To place an add-on to these rules, such as
random drug testing, after the well-thought-out
devel opnent and inplenentation is a foolish and
unrealistic burden and expectation of the industry and
its enployees in Canada.

Had the issue of drug or al cohol random
testing been an issue within the industry or country,
the rul es shoul d have been developed with this in m nd.

Such is not the case, however

The |l ack of enpirical data to suggest that
this is a problemof such magnitude within the rail way
i ndustry in Canada concerning drug or al cohol use or
abuse is indicative of the reasons why the nedi cal
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rules in Canada treat the area of concern as a di sease
with dignity, not as sonme shot-gun approach that
condemms the innocent while doing nothing to either
catch the guilty or, nore inportantly, eradicate the
probl em

Trade Di spute. Wiile there may be sone
argunent as to whether or not the instant matter can be
seen as an unfair trade practice, there remains no
doubt that the matter can be brought forward as such
di spute before the various international bodies.

Human Rights and Cvil Liberties. The
Canadi an Governnent has the foresight to stay away from
inposing legislation that would ultimately chal |l enge
t he basic human rights of an individual under accepted
i nternational standards. That foresight, coupled with
the seem ng | ack of inportance given to the natter of
drug testing relative to safety issues, has until now
kept such intrusive procedures and/or requirenents off
t he shel ves of the Canadi an | egislative requirenents.

There have been nunerous cases brought before
the Human Ri ghts Tribunal in respect of drug and
al cohol testing, several of which have been
subsequently heard by the Federal Court of Canada with
varyi ng degrees of success and/or failure. The point
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bei ng made here is such that even if the U S
requi renent is applied to enpl oyees of Canadi an-
domciled carriers, it is not in an effect itself from
chal | enges that nmay be brought before the Canadi an or
international jurisdictional systens, whether based on
the Charter Rights and Freedons, the Human Ri ghts Act,
the Constitution Act and/or any other Canadian or
international |egal standard or authority.

Costs. Should the noratoriumbe |ifted,
t her eby i ncl udi ng enpl oyees of Canada-dom cil ed
carriers in randomdrug testing pools, clearly, this
wi || be an added econom c burden to the carriers not
currently experienced by them The cost of the test,
education, training, information and | oss of
productivity is not within the real mof realistic or
acceptable limts and/or cost benefits analysis, nor
upon reviewi ng the industry's experience on matters
concerni ng substance use or abuse, we do not believe it
serves any neani ngful purpose to have the Canadi an
railway industry create a cottage industry for
| aboratories to performtesting as a result of an
i nposed requirenment on them and their enpl oyees by a
foreign sovereign state. The requirenent we m ght add
that has no foundation in the context of Canadi an
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rai l ways based on our experience.

Chain of Custody. Not unlike the concern
previously expressed by this office in 1996 in the
representation to the Federal H ghway Adm nistration in
response to the DOT's Final Rule on Controlled
Subst ance and Al cohol Use in Testing, foreign-based
notor carriers and drivers under 49 CFR Part 382, we
continue to have concerns about the chain of custody
that will be used in this noratoriumon random drug
testing for railways be lifted.

Not unlike that as noted above, we have
concerns about the certification of |aboratories that
woul d be required or otherw se handl e any coll ection
sanples. WII| they be certified based on U S. or
Canadi an criteria, and who woul d provide the
certification, a Canadi an governing body or one from
the U S.? Should it be based on the Canadian criteria
and/ or by Canadi an authority? Considering that this
involves the railway industry, the matter falls within
t he scope and/or purview of the RSCC.

Furthernore, considering that this may be in
fact be considered a matter relative to occupational
safety and health of enployees of a railway, the matter
also falls under the purview of the requirenents as set
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out in the Canadi an Labor Code, Part 2, and as one
m ght appreciate, this is not a sinple matter.

Once again, the matter of jurisdiction for
i nspection, testing, maintenance, conpliance and
auditing process cones to the forefront.

Education and Training. Insofar as the
possi bl e i npl enmentati on of such a requirenents are
contenpl ated by the DOT through the FRA, who w ||
provi de what form of education and training? At whose
expense? How is the training devel oped and by whom and
at whose expense?

There are nunmerous questions that arise in
that regard, not to nention our concern that the
requirenents of the ratified I LO Conventi on and any
ot her contractual |anguage being in there net.

Al ternative Measures. In the event all of
whi ch we have stated herein falls on deaf ears and the
FRA and the DOT nove forward with their proposal to
remove the exenption currently in place, thereby
adversely affecting enpl oyees of foreign railways, the
United Transportation Union, Canada, notw thstandi ng
our concerns previously expressed, offer the follow ng
as an alternative to the wholesale inclusion of its
enpl oyees of Canadi an railways solely as a neans to
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mtigate the adverse effects such a decision wuld have
on those enpl oyees.

The alternatives set out bel ow should not be
consi dered as any neasure or acceptance on our part of
the relocation or nodification of such exenption. Such
alternatives are offered wi thout prejudice or
precedent .

A.  Any consideration for repeal or
nodi fication of the exenption currently in place should
only be considered to the extent that such nodification
woul d capture or include only those enpl oyees of
Canadi an rail ways who operate on U S. soil. These
enpl oyees shoul d be determ ned by cross-referencing
US RRBinformation that is filed with the Board.

B. Any application of the nodification
exenption in the event that the above is not a
consideration should be limted to geographical area
al ong the Canadi an-U. S. border that reflects those
areas of term nals where enpl oyees have a reasonabl e
i kelihood of entering into international service and
only then would enpl oyees of given termnals within the
geogr aphi cal boundary actually have a |ikelihood of
entering the U S,

Any requirenents that affect the pre-
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determ ned group of affected enpl oyees subject to
random testing requirenments should be applied to the
supervi sor of those sane enpl oyees. In other words,

t he supervisors of enployees captured by their criteria
for randomtesting should be included in the test pool
as well.

The scenarios |listed above are offered only
as alternatives to the whol esal e across-the-board
application of the U S. requirenents for random drug
testing of all enployees of the Canadi an rail ways who
engage in international transborder shipnents.

Consi deration nmust be given to those
situations where not all railways or railway termnals
on the Canadi an side of the border actually engage in
moving traffic over the border. In other words, not
all termnals on the Canadi an side of the border
actually pull cars in the US., and in such incidents,
it would not be useful to exercise -- to burden such
situations or enployer-enployees with the contenpl ated
regul atory or rules requirenent.

Hence, even if the enployees were within a
defi ned boundary as suggested above, it would not make
much sense including themin a pool of enployees for
testing purposes. Obviously there would be additional
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cost involved including such enpl oyees and the

resul tant data woul d be obscured as a result of having
persons in the pool that actually worked in the U S
soil .

Now, in summary of all this, the United
Transportation Union, Canada, is opposed to any rule or
other instrunent that has the effect of causing
enpl oyees of Canadi an-domciled carriers to be required
to submt to randomdrug testing on other than U S.
soil .

2. The United Transportation Union, Canada,
supports the right of the sovereign state to apply its
laws to the fullest extent within the confines of its
own borders.

3. We are concerned with the effect of
jurisdiction or authority such requirenents m ght have
on Canadi an regul atory authorities, in addition to our
concern in respect to the cost to be borne by the
Canadi an taxpayers shoul d the Canadi an authorities be
required to handl e the oversight of the U S. regulatory
requirenents.

4. The Canadi an | egi sl ative franmework
surpasses any jurisdiction within North Anerica in
respect of a mechanismthat provides for diligent and
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hi gh-end | evel s of safety.

5. The Canadi an railway industry in Canada
has the nost stringent enployee nedical requirenments of
any node of transportation under any jurisdiction in
North America. These sane nedical rules provide better
mechani snms to handl e substance issues while nmaintaining
t he personal and human dignity of the enpl oyees.

6. There is no denonstrated need nor is
there enpirical data that supports the need for random
subst ance testing of enployees working for Canadi an-
domciled carriers. Based on Canadi an experience, this
is underlined by the current absence of such
requirenents within the industry in Canada and the non-
exi stent contenplation of any simlar requirenment by
Canadi an aut horities.

7. Randomtesting does nothing to stop the
use or abuse of substances.

8. Practices, such as randomtesting of
enpl oyees deni es the fundanental human rights afforded
Canadi ans under the Human Ri ghts Act and the Canadi an
Charter of Rights and Freedons.

9. The benefits associated with such a
requi renment are outwei ghed by the costs.

10. Issues, such as chain of custody,
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| aboratory certification and accreditation and
education and training are matters that denonstrate the
depth of the issues that will arise as a result of the
i npl enmentation of such a requirenent and such matter
can only be resolved through a consultative process
whi ch takes considerable tine and expense.

11. Wth precedent or prejudice, issues
rai sed by the United Transportation Union, Canada, in
this subm ssion, alternative nmeasures that mtigates
sonme of the nobst contentious issues are offered for
consi derati on.

That concl udes ny presentation, M. Chairnman,
and Panel Menbers. Thank you.

MR. COTHEN: Thank you, sir.

Any questions fromthe FRA Panel? Patricia?

M5. SUN: M. Tennant, your statenent refers
to concerns that the UTU Canada has about the chain of
custody that is used in DOT testing that you expressed
to FHWA ' 96.

Could you tell us what those concerns are?

MR. TENNANT: The experience that we' ve had
with that is primarily when the issue of the post-
acci dent takes place, and all the events of -- the
event takes place, such as the people on the site, the
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peace officers, the securing of the sanples, the whole
regul atory framework in that process.

Basically, I'll use an exanple. W had a
case where there was a crossing accident in Mnnesota
whi ch was an international service, and in neeting this
on-site, everybody was on site and then the crew was
asked for the proper sanple, and this is a CN case, CN
counsel happened to be on site, and because of the
met hod of securing the sanples and things |ike that,
all this didn't take place, and then, also, the whole
under st andi ng and t he educati onal process of the crew
involved with their rights and, you know, what has to
take place in these processes.

| don't know if that neets the reg or not.

M5. SUNN\ I'mnot clear. 1Is it the whole
process or is it the formitself? Because you kind of
tal ked nostly about the chain of custody.

MR. TENNANT: Yes.

M5. SUN: Is there sonme problemw th the

f or nf?

MR. TENNANT: | can't comment, other than the
actual -- the intent of that specifics onit. [|'m]just
-- you know, to put it bluntly, I'"mjust a presenter.

|"mnot going to get into the intent of the actual form
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itself.

MR. COTHEN: Maybe they can submt that to
us.

M5. SUN. Yes. |If you could submt to the
record what your concerns are?

MR, TENNANT: Yes.

M5. SUN. And | also note that the form was
changed in the last revision of DOl Testing Rules. So,
| don't know if that may have affected the concerns
t hat UTU has.

" mal so wondering, for our benefit, what is
the authority of the RSCC, and who are the nenbers?

MR. TENNANT: Transport Canada.

MR. ALLEN: Canadi an version of OSHA, |
guess.

M5. SUN. Is it an advisory board of
Transport Canada?

MR. COTHEN: So, we can get this all on the
record, it's Railway Safety sonething.

MR. TENNANT: | think the acronym it's
spelled out in -- 1 can give you the --

MR. COTHEN: Perhaps | can describe to you
and our colleagues, it is simlar in purpose of the
Rai |l road Safety Advisory Commttee in the sense of
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permtting persons with interest in railway safety in
Canada to cone to the table and participate in policy
devel opnent, and perhaps | can ask M. Pensione if he
woul d just be so kind as to drop in the mail to us sone
i nformational docunent that we would have for the
record so that we don't m scharacterize that.

Any further questions for M. Tennant? M.
Sun's still on hers, and then we'll go to M. Allen.

M5. SUN: Also, M. Tennant, there's just two
ot her acronyns | don't know what they stand for. \What

is the ILO? You tal ked about ratified |ILO Conventi on?

MR. TENNANT: |'Il have to -- |I'mnot sure
about that, too. | thought that was anot her group, but
that was typed in here, and I'll have to give you the

full one on that.

M5. SUN. Ckay. Could you also let us know
what the U S. RRB is?

MR. TENNANT: Ch, U S. Railroad Retirenent
Boar d.

M5. SUN. Oh, okay. Wonderful.

MR. TENNANT: Yeah.

M5. SUN: And you also stated that there is
no enpirical data on substance abuse probl ens anong
Canadi an railroad enpl oyees.
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Are you aware of any current studies on the
extent of substance abuse?

MR, TENNANT: No, I'mnot. No.

MR. COTHEN.: M. Allen?

MR. ALLEN: On your Point Nunmber 10, on the
Medi cal Rul es, you nentioned that the Canadian rule is
based on prohibitions, and you're nore stringent than
the U S. requires, that yours is zero tol erance.

My question is, what nechanismis used to
measure zero tol erance?

MR. TENNANT: Okay. In M. Watts'
presentation, he referenced, for exanple, where we do
have the case where a peace officer becones invol ved,
and you're involved in a blood or breathalyzer. Under
t he Canadian law, and | can speak to this for
transportation, the Federal Transportation part of it
all, the railway carrier or enployee, whether they
operate the |l oconotive or as a nenber of the crew, are
all considered to be operating that |oconotive, and
with cost for the sane thing, a breathalyzer or bl ood
and urine, you know, under the Canadian | aw and the
ci rcunst ances can take place, and any readi ng under,
you know, our General Rules is zero tol erance.

Rule Gis quite specific and that's what we
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operate, and then under -- because of |ast Novenber,
the railway rul es governing safety-critical positions,
what we produced, and | didn't -- you know, it just
cane up, we produced this, and we get it out to the
menbers now, and so they can take it to the treating
physi ci ans because what happens now, and |'ve been
i nvol ved in cases, and | can speak to experience, if
t he supervisor has problens, whether the person is
denonstrating the psychol ogical or, you know, |ike
that, they will pull themout of service and refer them
to the nedical departnent, and then if that nedi cal
departnment or the officer, the medical doctor at the
time, whether it be psychol ogical or the person's on
sonme form of nedication and things aren't right, wll
refer themto either a psychiatrist or a group, and M.
Watts referred to the drug and al cohol policy on CN

| can speak from experience on this because
when this cane into policy, what happens in our system
is that if a railway enployee in a safety-critica
position is -- has their driver's license lifted on a
road inspection by the peace officer, it would be RCW
and | ocal police, and they are charged, they were
required to report it within X amount of hours, and
maybe M. Watts, | believe, what is it, 24 hours?
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Wth that, now, it could be a case of one
time, you' re caught short-type thing or maybe the
person has a problem therefore now in nmy experience,
and |'ve been involved in this, the person is now
referred to -- in the case of this, this was in
Mani t oba, Canada. The Drug and Al cohol Addictions
Foundation were the appropriate testing to see if the
person has a problem

Now, | don't know. Maybe |I've said |ots and
didn't say the right thing.

MR. ALLEN: No. | appreciate that.

For point of information, the U S. standard
under the DOT is a .02, but our testing with the
met hodol ogi es and t he breathal yzers, evidenti al
breat hal yzers that we use, that is the | owest |eve
that we can be sure that that person has that al coho
in their system So, we have that as a cut-off |evel,
so that we don't fal sely accuse soneone of anything
| ower than that. So, that's part of our bal anci ng of
the program here. W consider that zero tol erance,
al so.

MR. TENNANT: COkay. Wat | would like to
draw to your attention, too, which is sort of
interesting, M. Chairman had spoken on marijuana or
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cannabis. Cannabis now technically under sone
circunstances in Canada is legal and that's for the
treatnent of people with cancer and all that.

We actually have a place in Manitoba that's
federally regulated to produce it and for those nedi cal
pur poses and that would produce an interesting -- you
know, as | listened to that, because of the synergistic
effects of sonme of these drugs, cannabis is actually,
what, carried in your fat tissues throughout the
peri ods of nine nonths maybe or |onger, as |
under st and.

No, no. [I'mjust throwng this out, and one
of the things that, you know, | sit on a few different
boards, and one of themis a clinic, and the biggest
thing that the nedical community, as related to in the
| ast semi nar that we were at, is the synergistic
effects of the conbination even on over-the-counter
drugs, which is getting to be the tough part init.

The al cohol and your crimnal drugs
experience that | can speak on it fromny invol venent
init, we're not seeing that, but what we're seeing is
the prescription drugs, you know, and what ny
col l eague, M. WAtts, nentioned is, Part 2, the Canada
Labor Code, and that's where the enployee has a right
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to take action against an operator of a piece of
equi prment by refusing to work him

W're starting to see nore and nore of this
type rather than get into all this.

MR. COTHEN: Thank you very much. W
appreci ate your testinony today.

W wil take a break. Wen we return, at
approximately five mnutes to the hour, we'll ask
Canadi an Pacific wtnesses to be at the table, and if |
coul d ask that the individual for International
Br ot her hood of Loconotive Engi neers witness to see ne
as we begin the break, so | get the information
correct.

We'll recess at this tine.

(Wher eupon, a recess was taken.)

MR. COTHEN: While we were at the break, the
representative from Canadi an Pacific, M. Ackernmans,
took her place, and | turned off mnmy m crophone.

Ms. Ackermans, from Canadian Pacific, if you
could identify yourself for the record, and pl ease

pr oceed.

St atenent of Faye Acker mans
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Canadi an Pacific Rail way

M5. ACKERVMANS: M nane is Faye Ackermans
F-A-Y-E ACK-EERRMA-NS. |1'm General Mnager, Safety
and Regul atory Affairs at Canadi an Pacific Railway.

Since 1992, |'ve had responsibility at
Canadi an Pacific Railway for regulatory oversight of
the rules and regul ations affecting safe train
operations in both Canada and the United States. Until
the acquisition of the Illinois Central by Canadi an
National, CPR was the only Class 1 North Anerican
railway with substantial operations in both of our
countries.

20 to 25 percent of staff and track are U. S. -
based. This has given us a sonmewhat uni que perspective
of rail-operating regulations promul gated by both the
Federal Railroad Adm nistration and Transport Canada.

We have worked within both systenms for nore
than a decade. My staff in the U S. are responsible,
anong ot her things, for accident reporting to FRA and
ensuring drug and al cohol testing confornms to 49 CFR
Part 219 requirenents.

The U. S. and Canada have | argely equival ent
systens in terns of the safety of operations afforded
rail enployees and the conmunities through which we
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operate. But the legal and social systens in our two
countries are different. They place different
constraints on rail legislation and regul ati ons, and
they place different requirenents on the railways and
t he regul ators.

The | aws and regul ati ons governing rail
safety are not and can never be identical, but m nor
di fferences should not be used to create entitlenents
to trade in the rail industry. Today in this hearing,
| intend to advance several argunents in opposition to
FRA' s Notice of Proposed Rul emaking to renove current
exenptions for foreign railroads, foreign-based
enpl oyees, contained within 49 CFR Part 219.

These argunents are nore fully outlined in
our witten submssion, and | will only hit the
hi ghlights. These argunents include there are no
conpelling safety reasons to warrant this change at
this time. The requirenent to randomy drug test
Canadi ans in Canada is hugely problematic froma human
rights perspective.

O her legislation, including that governing
rail accident investigation and provincial coroner's
powers |imt the expansion of Part 219 post-acci dent
testing and testing for cause for events that occur
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outside of the United States. Any conparison to the
trucking industry used by FRA is inappropriate.
Arguably, conparing the rail node to aeronautics is
nore appropriate than trucking.

The issue is nore properly handl ed between
governments, either bilaterally or through NAFTA,
rat her than between the regulator and the rail ways.
FRA has vastly under-estimted the costs of their
pr oposal .

Firstly, there are no conpelling safety
reasons that warrant this change at this tinme. FRA' s
been down this regulatory road before. In 1992, an
Advanced Notice of Proposed Rul emaki ng requested
comments on issues arising fromrequirenents to test
foreign railroads operating within the United States.

In 1994, FRA wi thdrew the Advanced Noti ce,
explaining foreign railroads generally enter into the
United States territory only for limted di stances, and
these railways already conmply with the existing FRA
rul es on post-accident and for-cause testing.

In light of this and FRA s successf ul
conpliance record with foreign railroads, FRA will not
proceed with a separate rul emaking on internationa
application of the Act.
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The factors present in 1994, which permtted
the safe withdrawal of the Advanced Notice, nanely
l[imted distance, |imted operation, limted risk and a
good conpliance record, exist today.

Let nme explain. D stances operated are
limted. Attached to this statenent is a CPR System
Map indicating the | ocations where traffic is
i nt erchanged, including the nunber of trains at each
border crossing and nunbers of crews and spare board or
extra board enpl oyees i nvol ved.

There are seven | ocations where Canadi an
crews are operating into the United States. From west
to east, these are fromthe border to Eastport, |daho,
1.7 mles; border to Sweet G ass, Mountana, two m|les;
border to Portal, North Dakota, 2.8 mles; border to
Noyes, M nnesota, 3.2 mles; border to Detroit,

M chigan, nine mles; border to Buffalo, New York, 7.5
m | es; border to Rouses Point, New York, 1.2 mles.
These seven |l ocations total 27.4 m|es.

The operations are limted. CPR operates an
average of 27 each day southbound into the United
States, using Canadian crews. Annually, this anounts
to about 57,000 total mles. |If these 57,000 mles in
the U S. constituted a stand-alone railway, it would
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rank 354th by size.

The risk is limted. Using data supplied by
FRA in the Regulatory Inpact Statenent, and the mles
we operate, we estimate that the accidents per mllion
train mles with a primary or secondary cause code of
i npai rment due to drugs or alcohol is less than .004
for the 14-year period from'85 to '98, inclusive.

|'ve got sone theoretical fatality and injury
rates in here. I'mnot sure if | want to read them
out. They are so renote, but I'll try to do that. W
estimate yearly rates for accidents at .0014, for
fatalities at .000007, and .000009 for injuries. Total
equi prent and infrastructure damage costs each year
woul d average about $315, and total costs, including
items such as rerailing damage, |ading damage, persona
injury costs, would average about $635 a year.

In summary, the risks are extrenely low. The
nunber of train mles operated is small. The distances
we operate are limted, and we are not aware of any
conpliance problens with the current 49 CFR Part 219
requi renents when Canadi an crews are in the U S

The requirenent to randomy drug test
Canadi ans in Canada is hugely problematic froma human
rights perspective. Decisions of Courts of Appeal
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Human Ri ghts Tri bunals and | abor arbitrations have
found there nmust be a bal ancing of safety concerns and
privacy concerns.

Some drug testing may be appropriate for
enpl oyees in safety-sensitive positions, if such
testing is for reasonabl e and probabl e cause, post-
acci dent, pre-enploynent, pronotion or return-to-
service. To date, randomdrug testing has been found
to be discrimnatory and inproper, even for safety-
sensitive positions.

The rationale underlying this decision is
that random drug testing does not test for current
i npai rment but only indicates that at sone tine in the
past, the individual used drugs.

O her legislation, including that governing
rail accident investigation and provincial coroner's
powers, limt the expansion of Part 219 post-accident
testing and testing for cause for events that occur
outside the United States.

The Canadi an Transportation Acci dent
| nvestigation Safety Board Act contains powers, such as
the ability to seize, preserve and test evidence,
excl ude persons from accident sites and require persons
to submt to nedical exam nations.
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Dependi ng upon how t hese powers are
exerci sed, the Canadi an railways may or nay not be able
to nmeet FRA post-accident testing or for cause testing
for accidents outside of the United States. W are not
aware of any jurisprudence in this area.

Al so, constitutional division of powers
bet ween the federal and provincial governnments may pl ay
a role in post-accident and for cause testing in
Canada. Provincial coroners have the power to take
charge in accidents where a fatality is involved,

i ncl udi ng sei zi ng dead bodi es.

The railways may not be able to take sanples
for drug testing in those situations, and we woul d have
no control over the | aboratories used by coroners to
test sanples. These exanples highlight the |egal
difficulties in unilaterally extending 49 CFR 219 to
Canadi an rai|l enpl oyees.

Any conparison to the trucking industry used
by FRA is inappropriate. The U S. Federal Mot or
Carrier Safety Adm nistration applied all of 49 CFR
Part 382 to persons and enpl oyers of such persons who
operate a commercial notor vehicle in the United
States. However, there is a marked difference between
t he exposure associated with foreign-based enpl oyees
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engaged in truck operations and foreign-based rai
enpl oyees.

Rai | enpl oyees travel on fixed routes for
[imted distances with relatively fewtrains. |In 1997
30,000 trains crossed the border from Canada to the
US., including trains operated by U S. crews returning
tothe U S. Contrast this with 5.7 mllion truck
crossings the sane year. Trucks can access the U S
from Canada approximately at 70 border |ocations, and
once in the U S. can travel over three mllion mles of
hi ghway.

It's our understanding that Canadi an truckers
are currently conplying wth U S. drug and al cohol
regulations. This is largely a non-unionized
environment. Despite that, there have been many
conplaints to the Canadi an Human R ghts Conmm ssi on.

The CHRC is currently exam ning the issue, and we
understand they will be issuing a policy ruling sone
time in 2002.

Arguably, conmparing a rail node to
aeronautics is nore appropriate than trucking. In
contrast to trucks, the Federal Aviation Adm nistration
has relied on international conventions. 1In
w t hdrawi ng their 1992 Advanced Notice of Proposed
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Rul emaki ng, one of the reasons FAA gave was t hat
several comenters noted that the | aws of the
jurisdiction in which their enployees are hired could
prohi bit enployers fromconplying wth mandatory
testing regul ations i nposed by the United States.

Further, FAA decided that rul emaki ng was not
the best way to ensure safety given the significant
practical and | egal concerns. In making this decision,
FAA was in part relying on their own prograns to assess
whet her foreign air carriers are held to internationa
standards by their country of registry.

| f FAA can have prograns to nonitor how well
ot her countries ensure conpliance, why can't FRA have a
simlar relationship with Transport Canada? CPR
submts that the rail situation nore closely resenbles
aeronautics than it does trucking.

The issue is nore properly handl ed between
governnments, either bilaterally or through NAFTA rat her
t han between the regulator and the railways. CHRC
| egislation will not allow randomtesting of rai
enpl oyees. Enpl oyees' refusal to test could inpact
cross-border operations or cross-border trade.

One potential operating solution would be to
exchange all trains in Canada rather than the U S., and
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Canadi an rail enpl oyees share this work as they do
today. However, it's not feasible to exchange al
traffic on the Canadi an side of the border due to

exi sting capacity and infrastructure constraints. Such
a restriction could be viewed as a barrier to trade,
contrary to international obligations of the United

St at es.

Mor eover, our recent ruling on Mexican truck
safety makes it clear that even for safety reasons,
it's inconsistent with NAFTA to absolutely require as a
pre-condition of entry that the regulatory systens in
the two countries be substantially identical.

There is a positive obligation for the U S
as a NAFTA trading partner to find the | east trade-
restrictive neasure in the extraterritorial extension
of its drug and al cohol regulations.

CPR submts that an absolute inposition of 49
CFR Part 219 as contenpl ated woul d be contrary to NAFTA
principles. Regulatory differences are best resol ved
either bilaterally between Canada and the U S. or
t hrough the Land Standards Transportation Subconm ttee
of NAFTA.

Finally, FRA has vastly under-estinmated the
costs of this proposal. In the Regulatory Inpact
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Anal ysis Statenent, FRA under-estimated the nunber of
currently-assi gned Canadi an crew nenbers that would be
subject to randomtesting. W also have spare board
enpl oyees who may be called fromtine to tine which are
not included in the estimates, and enpl oyees have the
right to bid on the pools twi ce each year. This neans
t hat the nunber of enpl oyees potentially inpacted each
year i s much higher than FRA included in its cost

anal ysi s.

Furthernore, the cal cul ati ons do not address
costs associated with litigation, |abor investigations
and arbitrations and requirenents for conpanies to
accommodat e enpl oyees who refuse to test up to the
| evel of undue hardship.

Let nme give you sone idea of what the
concepts of hardshi p and undue hardshi p nean. Suppose
t he conductor or |oconotive engineer in the Canadian
pool assigned to take trains into the U S. refuses to
submt to a test at his honme termnal. In the US.

t he enpl oyee woul d be held out-of-service wthout pay.
I n Canada, because the appellate-Ilevel courts and

policy statenents by the Canadi an Human Ri ghts

Comm ssi on have found that randomtesting prograns are

di scrimnatory, we would be forced to conpensate the
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enpl oyee, perhaps by noving himto a different pool and
maki ng up the differences in wages or, if he's not
needed in a different pool, pay himto stay home. This
woul d be consi dered hardship by the Human Ri ghts

Comm ssi on, but we would be forced to accommpdate and
pay the enpl oyee.

Take the scenario further. Let's say a few
enpl oyees in the pool refuse to submt to testing.
This is deened hardship as well, and we'd have to
accommodat e these few enpl oyees. Now, let's say al
t he enpl oyees in the pool have refused a test, and
cross-border commerce at that location is severely
i npacted. At sone point, we could |likely argue that
all of these costs have gone too far, that the inpact
on the business is too great to the point of undue
har dshi p, and we woul d no | onger have to accommmodat e,
but this whole process would be incredibly disruptive
to cross-border trade and woul d take many years to
settle.

What are the costs and the benefits of this
Notice? Keep in mnd that FRA has under-estinmated the
nunber of affected enpl oyees and has conpletely
excl uded sone significant costs associated with the
Human Rights legislation. Even if the significantly
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under-estimated FRA costs with a 20-year present val ue
of $250, 000 are used, we estimate that the 20-year
benefits are a nmere $6, 700.

Concl usi ons. Not hi ng has changed since 1994
when FRA decided to withdraw the Advanced Notice of
Proposed Rul emaking on this subject. The factors
present in '94, nanely limted distance, limted
operations, limted risk and regul atory equi val ency,
continue to exist today.

Changes in Canadi an regul atory requirenents
and railway policies, including nedical rules, safety
managenent system regul ati ons and nore conprehensive
rail way drug and al cohol policies, have inproved on the
situation noted by FRA in 1994.

Under the Omibus Transportation Act, we
believe FRA is required to consider applicable |aws and
regul ations of foreign countries and to establish only
those requirenents that are consistent with the
i nternational obligations of the U S

When the divergent approaches taken by the
various nodes within U S. DOl are conpared and
considering the de mnims nature of Canadi an rai
enpl oyees operating in the U S., we believe FRA should
consi der an approach nore in line with that taken by
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aeronauti cs.

There are significant practical and | egal
barriers in Canadian | aws and regul ati ons whi ch woul d
pl ace CPR squarely between conpliance with Canadi an | aw
and FRA regul ations. This would have a direct inpact
on international trade as Canadi an crews could
concei vably be prevented fromoperating in the United
St at es.

| f Canadi an crews were prevented from
entering the U S., border trade would be disrupted. It
is not feasible to exchange all traffic fromthe
Canadi an side of the border due to existing capacity
and infrastructure constraints. This would have
direct adverse cost consequences for U S. and Canadi an
rail -based shippers and U.S. carriers.

U.S. obligations under certain international
trade agreenents nay be at odds with FRA's proposals to
extend 49 CFR Part 219 testing requirenents to Canadi an
rai l way enployees. CPR submts that the current
exenption for foreign-based foreign railway enpl oyees
shoul d be continued. W base this on |imted distance,
limted operations, limted risk, regulatory
equi val ency, nodal conparisons, conflicts with Canadi an
| aw and international |aw inplications.
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If there is a bona fide and conpel ling reason
supported by valid risk assessnents to extend 49 CFR
Part 219 to foreign-based foreign railway enpl oyees, it
shoul d be negotiated directly by the Governnents of the
United States and Canada rather than between FRA and
Canadi an railroads in a rul emaki ng process.

Gven the limted di stances invol ved and the
i nterchange of rail traffic in both our countries, CPR
urges both FRA and Transport Canada to consider the
notion of a border zone and to negotiate the rules and
regul ations that would apply with a goal of elimnating
unnecessary regul atory inpedi nents. Precedent for this
al ready exists within two Canadi an regul ati ons t hat
alter requirenents for U S. crews comng into Canada

That ends ny oral statenent. |[|'ll be pl eased
to take questions.

MR. COTHEN: Thank you very much.

Questions fromthe Panel ?

M5. SUN. | have a few questions. Does CP
plan to i npl ement a post-accident testing program
conparable to the FRA progranf

M5. ACKERVANS: We've done a little bit of
post -acci dent testing when we felt that there was human
error involved in the train accident. W haven't got
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concrete plans right now to push that into an FRA-style
post-accident. |'ve asked the unions to consider if
they would enter into sone sort of, you know,
arrangenment where we could start to talk that through

W have a policy, a nedical policy. W have
a drug and al cohol policy, drug and al cohol testing
procedures in place that have been now redrafted, and
we' re about to put out in the work place again that do
not include post-accident, but | certainly have asked
t he Canadi an unions if they'd be ready to sit down and
talk to us about post-accident testing.

| | ooked at our data fromthe Canadi an
Rai | way perspective, and | figured four or five
accidents a year in Canada totally, and I'm not talking
just those parts of the operation that go fromthe crew
| ocation to the border. It would probably have to be
-- you know, we'd have to inpose testing on the crews
in a handful of situations a year. | don't think it
woul d be all that big a deal to do.

M5. SUN:  You had nentioned the | ack of data
supporting the need for randomtesting of Canadi an
crews in the U S. Do you have any recent studies on
the extent of substance abuse by such crews?

M5. ACKERMANS: There are no recent studies
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in Canada. The |ast one that we know of was the 1987
study that FRA referenced in their Notice and that
study, I'mnot an expert in it, but fromwhat | recall,
it was very flawed, the way that it was done, and the
drug people in the audi ence could perhaps have | ooked
at it in nore detail than | have to conment on it.

But | would certainly never use that study as
a basis for saying that that's the | evel of drug or
al cohol use in Canada.

M5. SUN.  When you tal k about a border zone,
does that nean you would see -- CP would be willing to
[imt its operations within the U S. to the territory
wi thin that border zone?

M5. ACKERVANS: What |'mtrying to get at is
that there are a lot of little differences between our
regul ations. You know, in Canada, to divert the topic
alittle bit, we do not require sand under the control
of the loconotive engineer. You do in the US. So,
every unit we send over to Canada that's only been from
the U S. to Canada for the two mles or five mles, it
turns around and cones back, we have to have that
| oconotive conmpliant with U. S. regul ati ons.

Those types of little operating differences
are inpedinents to snooth operations of the trains at
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the border, and I woul d suggest that the regulators
could sit down and negotiate what they nean by |limted
di stance and how t hings woul d operate within those
limted distances in terns of, you know, will the U S
crews comng into Canada be required to do X, Y and Z
as opposed to, you know, what they have to do in the
U. S.

M5. SUN: Does CP have any plans to expand
its operations within the U S.?

M5. ACKERVANS: We have no plans to alter the
way trains are crewed. So, we would not -- we have no
pl ans to change hone termnals, and we woul d see U. S
crews continuing to cone into Canada the way they do
t oday, Canadian crews going into the U S., for those
limted distances that currently exist.

M5. SUN:  And you nentioned that there are
two recent Canadi an regul ations that affected the
operations of U S crews in Canada?

M5. ACKERVANS: Well, | gave you two
exanples. | gave themin nore detail in the hearing on
Tuesday, but the two exanples are the nedical rules,
which, for limted distances, which | guess happens to
be the one negotiated, U S. crews com ng into Canada
for limted distances do not have to conply with the
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conpl ete Canadi an Medi cal Rules. That's one exanpl e.

There's anot her exanple that dates from' 87.

M ni mum qual i fications for training for such crews.
they don't have to conpletely conply with those m ni num
qualifications as long as they can denonstrate that
they' ve been certified in the U S

M5. SUN: Can you al so explain what the
Saf ety Managenent Systemregul ations are?

M5. ACKERVANS: ['Ill try in a nutshell. It
is a 12-point regulation which Transport Canada
devel oped over the |ast couple of years. It becane
effective at the end of March in 2001, and it requires
all railroads operating in Canada to file with
Transport Canada a conplete picture of our operation,
our policies, our procedures, to set perfornance
criteriain terns of accidents and injuries, to do risk
assessnments whenever there are operational changes
contenpl ated, and Transport has the powers to cone in
and audit our conplete set of docunentation and its
application in the field.

So, it goes well beyond what anything FRA has
in the way that FRA manages rail safety. This is very
much an |1 SO type approach with an audit capability.

M5. SUN. And ny last question is, do you
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have any know edge of current cases that are pendi ng?
You tal k about litigation costs. Current challenges to
drug testing in Canada.

M5. ACKERVANS: We don't have current
chal | enges on drug testing. W have other current
chal l enges wth the Canadi an Human R ghts Conm ssi on.
So, we're well aware of how nmuch any chal |l enge, no
matter what it is, costs and that's many thousands of
dol l ars per case and probably between five and 10 years
to settle per case.

The only -- and | did nention the trucking
i ndustry has many human rights cases on the U S
requi renents to test truckers, and |'ve been told that
they intend to issue a policy statenent in this Spring,
but 1'Il kind of give thema few nonths' |eeway and
figure sone tinme towards the end of the year.

M5. SUN:  Thank you.

MR. COTHEN: Ms. Mocoso?

M5. MOCOSO  Thank you.

Do you have information regardi ng the nunber
of affected enpl oyees by the proposal ?

M5. ACKERVANS: It's in ny witten
subm ssion. | have it. | can dig it out for you, but
it isinthe witten subm ssion. W've given the

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o A~ w NP

N NN NN R R R R R R R R R
A W N BP O © O N O O M W N B O

97

nunber of enployees in the pool, nunber of enployees in
the spare boards in each of those |ocations.

M5. MOCOSO  Thank you.

And again, you would not expect an increase
in those nunbers in the future?

M5. ACKERVANS: Well, the nunmbers -- it's
interesting that you asked the question. The 1997 data
that | quote cane fromthe U S website in terns of how
many trucks and how many trains, and the nunber of
trains is virtually identical nowas it was in '97

So, unless there's a huge nodal shift to
trains, | would expect that nunber to, you know, stay
nore or |less the sanme, maybe grow very slightly, but
not to be too nuch different than what it is today.

M5. MOCOSO  Thank you.

MR. COTHEN: M. Allen?

MR. ALLEN. W' ve got your |arger subm ssion
here, and we've gone through it to sone extent. What
junps out at ne, though, as a questionis, | think you
mentioned this, but I1'd Iike to pursue it alittle bit
further, is the audit nmechanismfor all of this to see
if it's anything to check the quality of each one of
t hese progranms, who audits all of this, and if there is
record of those audits that we could possibly have
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submtted with their findings and al so even further
than that, for the renedy situation for any findings
that there nmay be.

So, if there is any record so that we could
-- it would help bolster the actual situation here.

MS. ACKERMANS: Transport Canada, as | said,
the regul ations cane into being at the begi nning of
2001. They conmmenced their audits starting with VIA as
the first of the main carriers, and | guess the plan,
the work plan is to audit one of the Cass 1ls every
three years. So, they'll set up a cycle of auditing
because it's a fairly large task to go in and audit the
conpl ete safety nmanagenent system

They' ve designated, | guess, smaller nunbers
of audits for the smaller carriers, and they've started
that process as well. Transport Canada is conducti ng
the audits. They've trained their staff. They have
used outside consultants to do that training, and as to
whet her or not the data will be available, | think
that's sonmet hing FRA and Transport Canada should talk
about .

Renedi es under the Railway Safety Act. |If
our SM5 is found wanting, the Mnister has the power to
i ssue orders for us to nodify our Safety Managenent
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System Those will be in the public record.

The safety inspectors at Transport Canada
al so have the powers to issue notices and notices and
orders to any situation, whether it's found in an audit
or whether it's found through regular inspection, if
they deemit a situation that needs to be corrected.
That's also in the public record.

MR. ALLEN. Thank you very nuch.

MR. COTHEN: | mght add that our inspectors
covet such powers. It's unlikely to happen.

Ms. Ackermans, thank you very much for your
very conprehensi ve testinony.

MS. ACKERMANS: Thank you.

MR. COTHEN: Appreciate it. Just a rem nder
that any information that you m ght have regarding
substance abuse testing of the pools or for the extra
boards that are involved in the cross-border
operations, it would be of interest in terns of the
| evel of and the results thereof.

M5. ACKERVANS: | do have a question of
clarity for one of the pieces of information you asked
of CN and presumably of us about prosecution under the
Crim nal Code.

In addition to drug and al cohol potenti al
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prosecutions under the Code, of course, we're going to
have arbitration and dism ssals that actually don't
reach the crimnal proceedings. So, | was wondering if
you want that included as well, and is this to be
confined to, you know, close-to-the-border-type
operations or were you just asking in general? |'mnot
sure | can segregate the data.

MR. COTHEN: No, | wouldn't expect you to do
that. | nmean, we're just asking generally what the
practice is, assum ng that that overall pattern of
conpliance woul d be persuasive to an individual on the
entire run.

M5. ACKERVANS: And over what tine period?
How far back do you want us to go?

MR. COTHEN: No, | don't want to be
excessi vely burdensone about that. Whatever
information you think would be illustrative.

M5. ACKERVMANS: \Whatever we can get easily
then, I'll go do the digging.

MR. COTHEN: Thanks.

M. George Hucker, please, Brotherhood of
Loconoti ve Engi neers.

While M. Hucker's comng up, I'll note that
of those who have signed in, this would be the final
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w tness today. We will ask for additional w tnesses at
the end, and we will certainly proceed until we're
through, as it appears at this point. So, we'll take
[ unch afterwards.
St at enent of George Hucker
I nt ernati onal Brotherhood of Loconotive Engi neers

MR. HUCKER  For the record, mnmy nanme is
George Hucker, HU CK-E-R | won't spell Ceorge
because there was a couple of Kings of England who were
involved in the United States. So, | think you would
know how to spell it.

Just for clarity purposes, you asked about
what the ILO was, and that's the International Labor
Organi zation, and they have a website that you can
search in for their conventions, and so it's just for
clarity purposes.

| also would like to say that I, like ny
friends from Transport Canada, know how t hese
proceedi ngs are handl ed because normally, we are the
| ast of the day to make our subm ssions, and so | hope
that they learn sonmething fromthis experience that
shoul d augnent us in the |abor industry throughout the
hearings, also. So, thank you very much for this.

|"mthe International Vice President and
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Nat i onal Legislative Representative for Canada. |
handl e all regulatory matters in Canada for the rail way
i ndustry for ny union. | deal on a regular basis with
Transport Canada, Transportation Safety Board, the

M nistry of Finance and the Mnistry of Transportation,
M. Justice.

| represent sone 5,000 | oconotive engineers
i n Canada who are covered by Canadi an | aws and
regul ations and work in passenger, freight, commuter
and the yard service.

As many of you know, the |oconotive engi neers
has the ultimte responsibility for safe rai
operations in Canada, and they are understandably
concerned about the efforts of the proposed action of
the FRA that will have them and the Canadi an rail way
i ndustry.

The Brot herhood believes in a safe and secure
rail way operation manned by enpl oyees who are fit and
| earned in every way in order to performtheir duties
in a responsi bl e manner.

The enphasis of nmy brief today wll be
centered on the Brotherhood' s position of
extraterritorial inposition of random drug and al cohol
testing on the Canadi an railway industry through
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removal of the exenptions contained in the present 49
CFR Part 219 for foreign-based -- foreign railways
forei gn-based operating crews, and we believe that the
foreign provisions of the Part 219 have no place in the
Canadi an rail way operational environnent.

Wthin the docunent, Part 2, Section A,
Safety-Sensitive Role of Train Enpl oyees, at Page
64001, Columm 3, and at 64002, Columm 1, presents the
reasons why train service crews in Canada need to be
included in the provisions of the operating trains in
Canada. | won't go through the quote there, but it's
fromthe Notice.

The substantiated position the FRA put
forward that the fatigue of working |long and varied
hours and the failure to sound a horn at a road
crossing as contributing factors to unsafe rai
operations in Canada. The reality of the Canadi an
railway operation is that crews are either in present
fati gue-reduci ng nmanagenent prograns devel oped bet ween
the railways and the unions or in design stage of
fati gue nmanagenent prograns nmandated under the new
hour s- of - servi ce regul ati ons.

Train crews of Canadi an National in Wstern
Canada have schedul ed pools in which the crews are
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aware of when they're going to work several nonths
ahead of their schedul ed runs. Canadi an National,
Central and Eastern Regions operate w th schedul ed
trains wth assigned crews on nost trains.

Canadi an Pacific is presently in the process
of designing fatigue managenent prograns to reduce the
| evel s of fatigue of their operating enployees. The
results of the trial project in Calgary, Al berta, are
being studied with the view of expanding that design to
the rest of the railway system

These prograns at both rail ways have been
devel oped fromthe data and nedi cal evidence gathered
fromthe AAR Wrk Rest Task Force Study and Report and
t he Canadi an Labor Code Study and Report.

Canadi an railway | abor unions and conpani es
are currently involved in the FRA's NARUP Commttee to
expand the current conprehension of fatigue and its
managenent upon the North American rail industry.

The second quote al so exposes the | ack of
understanding of the reality of the Canadi an rail way
i ndustry and what are required by Canadian | aws. Part
2 of the Canadi an Labor Code mandates and regul ates the
conpani es under federal jurisdiction for their senior
health and safety commttee policy conmmttees,
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conprising of the senior union officers and conpany
managenent to oversee the local health and safety

comm ttees made up of |ocal representatives in order to
ensure a safe work environnment is maintained.

These conm ttees, fromthe board roons to the
shop floor, are at hand to oversee the day-to-day
conpany operations and activities. Transport Canada
and t he Human Resources Devel opnent Canada have t ot al
oversight responsibility of these commttees and their
activities and are prepared to intercede where they
deem necessary.

These health and safety commttees, work
pl ace commttees inspect the work place, coupled with
the health and safety commttees provide a safe work
envi ronment where individuals with a substance abuse
probl em coul d be easily identified and placed into
conpany/ uni on- sponsored EFAP prograns, a nmuch | ess
draconi an approach, we feel, than the random drug and
al cohol testing.

In the third quote, there's another total
| ack of understanding of the reality of Canadi an
rail way operations resulting in the Ofice of Proposed
Rul emaki ng putting forward an unsubstanti ated position.

Presently, |oconotive engineers are generally
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supervi sed at the beginning of the tour of duty, prior
to leaving the reporting location, during the tour of
duty by either conpany supervisors nonitoring the
operations or Transport Canada's safety officers riding
on trains at randomintervals, and upon conpl etion of
the trip at the designated term nal

The Canadi an Railway Operative, CROA, GCeneral
Rule A requires that a fell ow enpl oyee report a crew
menber that they suspect being under the influence of a
substance. Wth all of the above supervision and
controls in place, randomtesting is not necessary to
ensure yet another deterrent to substance abuse.

The Railway Safety Act, Section 35, Medical
| nformation, Subsections 1, 2 and 3, state -- that's in
regards to the new rules we tal ked about this norning,
and | won't go on to the quote there. You can read it
for yourself.

When the safety-critical enployee's required
to take the periodic nedical, Section 35.3 requires the
safety-critical enployee to identify his safety-
critical position to the attendi ng physician. Should
t he attendi ng physician have reasonabl e grounds to
suspect the safety-critical enployee has a condition
that will affect his or her ability to performhis or
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her duties, that physician, under Section 35.2, is
required to transmt that information to the enployer's
chief nmedical officer. Anyone with a substance abuse
probl em woul d be identified at that tine.

Once nedical information has been transmtted
to the CMO under Subsection 35.4 allows the enployer to
use that information to ensure the safe rail way
operations. Should that information |l ead to a deci sion
of substance abuse, the enployee is put into the
appropriate conpany/uni on program designed to help the
enpl oyee with his or her problem

Section 41 of the Railway Safety Act on
of fenses, and it goes all the way to tal k about the
Crimnal Code. | won't quote that.

Al'l of the above gives the railway industry
and the FRA the results of the FRA's trying to achieve
t hrough a new proposed rul emaki ng which that would
viol ate Canadian | aws. The Canadi an | aw al r eady
requires the railway industry wth the safeguards the
FRA believes that they need to initiate through the
extraterritorial inposition of U S. regulations into
Canada.

At Page 64002, Colum 2, the FRA relies on
the 1987 survey conmm ssioned by the Canadi an Task Force
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on the Control of Drug and Al cohol Abuse in the Railway
| ndustry. Fromthis report, the FRA has used fl awed
data to justify the need for the inposition of a
draconi an rul emaki ng.

The authors of the 1987 report, at Page 23,
put forward their conclusions in the report states,
"First, interviews which were carried out at tinme of
| abor unrest”, and | can testify to that because | was
the first one in 1987 that was causing the | abor
unr est .

It seens that despite our assurance of
confidentiality and the general purpose of research
respondents as to the cost, the degree to which that
bei ng under the report, under-reporting of the drug and
al cohol use, especially on the job, cannot be
estimated. However, one nust view the results of this
study as a m ni num neasure of what is actually
occurring.

In the mdst of the National Rail Strike, the
possibility of back-to-work |egislation, the authors
realized that the validity of the report nust be called
into question. The report continues. "It nust be
poi nted out, however, that the urban/rural small city
designations were arrived at arbitrarily and nmay not
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have been exactly enough to detect the differences by
the type of location that may actually exist."

Throughout the entire report, the authors
made arbitrary assunptions and concl usions on the
nunber of actual individuals who have substance abuse
probl ens. They have extrapol ated their findings into
massi ve drug problens in the railway industry, figures
that are greater than those found in the overal
general Canadi an popul ati on.

| may state here that the average age of a
| oconotive engineer in the Canadian railway industry is
about 47 years old. The FRA has ran into this out-of-
date survey based on questionabl e assunpti ons and
conclusions, the basis of their self-serving
concl usions that ranpant drug and al cohol abuse in the
Canadi an railway industry that only can be sol ved by
their draconian rules that we are here to coment on.

The FRA rul emaki ng at Page 64002, Col umm 3,
uses an arbitration award between CNR and the CAW as
nmore proof of the w despread drug and al cohol abuse in
the Canadi an railway industry, and at Page 64002,
Colum 3 and 4, the FRA states -- | won't quote it, but
"Il go on to Page -- with Arbitrator Burkette at Page
7 of ny subm ssion
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| f you go through and read his -- nmy quotes
here, you will note through the Pages 7 and 8 and to
the top of Page 9, where he talks in regards to the
di fferences between the two regulatory regines in
Canada and the United States and what the different
Acts are put forward, plus what's contained in the
Rai | way Safety Act.

"Il begin at the hal fway down at Page 9
again. The FRA, when dealing with a sensitive subject
that has been identified in the above quotes at Page
64003, Columm 1, states in the 1991 Omi bus
Transportation and Enpl oyee Testing Act, 6. Added
saf eguards can be inplenented to ensure that the
testing of the abuse of al cohol and the use of illegal
drugs is perfornmed in a manner that protects an
individual's right to privacy, ensure that no
i ndividual is harassed by being treated differently
fromother individuals and to ensure that no
i ndividual's reputation or career devel opnment is unduly
t hr eat ened or harned.

Whil e the Omibus Act may al l ow for sonme sort
of privacy safeguards to be put in place to protect the
i ndi vidual's privacy, the rights -- the Charter of
Ri ghts at Section 8 al ready provides the fundanental
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right to privacy. Arbitrator Burkette, in his 1999
arbitration award, used Section 8 of the Charter of
Ri ghts and Freedons and stated, "The right to one's
privacy is a right of protection fromunwarranted
intrusion into another's life."

The underlying premse is that in a
denocratic society, an individual is free to live his
or her life as he or she pleases wthout interference
and nonitoring, so long as there's no adverse inpact
upon anot her or breach of |aw

The Canadi an accepts this as a right to
privacy is traced through legislation in international
and constitutional |law, scholarly witings, and
judicial statenents. The conclusion there is that
privacy is protected under Section 8 of the Charter is
an essential value in the Canadi an i ndustry.

This case falls in the Inperial G| case

before the Ontario Human Rights Tribunal and the

Federal Court's ruling in the Dom nion Bank case, both

on random drug and al cohol testing.

Where it is necessary to protect the rail way
shi p, the Brotherhood of Loconotive Engi neers woul d
choose the Charter of Rights in favor of the Omi bus
Act .
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At Page 64005, Colum 3, the FRA in part
states, "Because of the existing of the |evel of cross-
border operations involving FRFB train crews, the
potential increase in such operations and the increased
risk," when reading the quote, one is left with the
i npression that there are thousands of mles of track
involved, that major cities are at risk by the nunber
of -- great nunber of enployees involved and the drug
and al cohol abuse.

When | ooking at the actual infrastructure and
t he nunber of enployees involved, the facts show t he
data concerned, approximately 200 mles of track at 15
border | ocations. However, when the proposed rule is
exam ned under the cold hard light, it will dictate
t housands of enpl oyees be required to be involved in
random testing pool .

For exanple, CP Wnni peg Loconotive Engi neers
man sout hbound trains from Enmerson -- to Enerson,

Mani toba, and into the U S. at Noyes, North Dakota, a
di stance of two mles. The Wnnipeg term nal runs
trains on the westbound mainline, the northbound
mai nl i ne, and a sout hwest branch pool.

For these approximately two mles and
approximately 10 enpl oyees, CPR would be required to
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pl ace a hundred | oconotive engi neers and 200 conductors
and trainnmen into a random drug and al cohol testing due
to the possibility of any of these enpl oyees manni ng
the west, north and branch pools being used on the

sout hbound train to Enerson.

For a review of the entire situation, we've
attached Appendi x A and B showi ng both | ocations and
t he trackage invol ved.

G ven the entire situation, the FRA is not
certain as to what exactly they want or what is needed,
and at Page 64007, Colum 2, the FRA states, "In this
portion of the Preanble, the FRA solicits comments on
whet her to broaden the application of the other Part
219 requirenents to reach operations and enpl oyees
outside the U S

For exanple, the FRA invites coments on
whet her it shoul d expand the basis of requiring post-
accident testing under Subpart C and the testing for
cause under Subpart B to events that occur outside of
the United States and, if so, what those events should
i ncl ude. "

Currently under Part 219, the FRAlimts the
qualification events to post-accident and for cause
testing to those within the United -- borders of the
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United States. These testing requirenments are already
in place in the Canadian system |If, indeed, there is
such a need, why not have the parties neet in order to
openly discuss and attenpt to satisfy and resol ve the
i ssue instead of setting paraneters for a court battle
over a non-issue fromthe Brotherhood s point of view?

Wth all due respect to the proposed
| egi sl ation presented by the FRA, the Brotherhood can
find no evidence that these changes will either inprove
upon or add to the laws currently in place in Canada.
We strongly feel that the legislation as it exists
fulfills the purpose of the extent of both our
Governnents; that is, optinmumsafety of the public and
our enpl oyees.

Once again, | thank you for this opportunity
to put our subm ssion before you. Appendix A and B
show the |l ocations that we thought for cross-border
operations out of Canada.

MR. COTHEN: Thank you, M. Hucker.

Questions fromthe Panel ?

(No response)

MR. COTHEN: | guess you'll get off |ucky.
Thank you very nuch for your testinony.

MR. HUCKER  Thank you.
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MR. COTHEN: Are there any other w tnesses
for today's hearing?

(No response)

MR. COTHEN: Hearing and seeing none, let ne
just close, if |I could, by expressing the personal
sense of unease, | think, that we have as coll eagues in
needi ng to address this issue.

| think we remarked at the beginning of the
effort that this is an issue on both of our
i nternational borders potentially. The discussion has
centered around our northern border today because
that's where the comments have conme fromand it's where
the current operations exist, and | think that if
sonmeone were to attend this hearing only and have no
ot her know edge of the rel ationshi ps between the United
States and Canada with regard to transportation safety
and railway safety in particular, one would derive a
greatly-distorted view

We work across a broad breadth of issues
cooperatively and normally with a very significant
degree of agreenent on the issues and questions. W
both have -- both of our Governnents, and |'m sure the
Mexi can Governnment as well, have an interest in
achi eving that highest |evel of safety practicable for
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our enpl oyees and for the public protected by the
operations, and we al so have a desire to achieve the
greatest degree of reciprocity and harnoni zati on in our
st andar ds.

The issues here with respect to this very
narrow topic really just cone down to how do we resolve
those criteria in this particular application. So,
hope that all in attendance w || understand that we
cone to the topic not in an atnosphere, hopefully, of
conflict but wth a desire to achieve a resolution of
t he question which has occurred over the years, and
with that, will you allow us one mnute off the record,
So we can determ ne when we're going to ask for your
witten followup filings?

(Di scussion off the record.)

MR. COTHEN: Back on the record.

The FRA has, as you all know who' ve been in
town this week, two different proceedi ngs involving
cross-border issues going. |In the other proceeding,
the request was nmade to do any post-hearing subm ssions
by the 21st of the nonth, and the parties in this
proceedi ng have referenced the other proceeding.

So, | suppose it would be optinmumfromthe
poi nt of view of noving briskly on both if we nmade it
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the 21st of the nonth. |s there anyone who woul d have
difficulty doing that?

M5. ACKERVANS: Can | suggest maybe that --
because |I' mnot sure what you're expecting fromus as
opposed to CN. Could you actually send us a list of
the questions for clarity, so we don't answer the w ong
gquestions?

Sone of this data is conplicated and was
asked for at other hearings. | think we need a bit
nore tine.

M5. SUN:  How nuch tinme do you think you
need?

M5. ACKERVANS: A nonth? Three weeks? A
nont h?

MR. COTHEN: Ckay. Let's wite down -- the
parties will wite down with sone specificity the
gquestions. W would ask you to do what you can to
address themin a much shorter period, and the | ast
date on which we will guarantee consi deration of
comments woul d be, let's say, the 14th of March

As | say, if you're able to do that earlier
pl ease do.

Are there any other statenments or requests
bef ore we adj ourn?
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(No response)

MR, COTHEN

Al right.

for your attendance and testinony.

(Wher eupon,

concl uded.)

at 11:50 a. m
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Thank you very mnuch

, the hearing was
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